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VERIFIED COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


D-Z INVESTMENT COMPANY, 


Plaintiff , 


against- 


74 Civil File 
Action 

Judge coyatT 


ROBERT E. HOLLOWAY, MELVIN S. TAUB, 
MAURICE J. BRICK, PETER E. SIMON, 

NORMAN BRASSLER, CHARLES GILLER, 

HERBERT E. HARPER, DR. GORDON McKINLEY, 
JAMES R. MOSELEY, III, JACK G. TAYLOR, 
DALLAS S. TOWNSEND, JR. and NJB PRIME 
INVESTORS, 


VERIFIED COMPLAINT 


Defendants. 


x 


Plaintiff, D-Z INVESTMENT COMPANY ("D-Z"), by its 
attorneys, Rubin Wachtel Baum & Levin, for its complaint herein 
makes the following allegations upon information and belief, ex¬ 
cept for those mede in paragraphs 3 and 7 which are made upon 
knowledge: 


JURSIDICTION AND VENUE 

1. Defendants and their non-defendant co-conspirators 
have engaged, are engaged, or, are about to engage in acts, 
practices, and courses of conduct which have constituted, do 
constitute, and will constitute violations of the Securities 
Exchange Act of 1934, as amended (the "Act”). 

2. This action, which is brought (a) to enjoin defen- 






Verified Complaint 


dants from continuing to violate the Act and from committing 
other and further violations thereof and (b) to redress defen¬ 
dants' past violations of the Act, arises specifically under 
Section 14(a) of the Act, 15 U.S.C. 78n(a), and the consequent 
rules and regulations governing the acquisition of corporate 
control and the solidnation of proxies. 

r 

3. D-Z brings this action on its own behalf and on be¬ 
half of all of the holders of shares of beneficial interest (the 
"Shareholders") of defendant NJB Prime Investors (the "Trust" or 
"NJB"), other than those defendants herein who are shareholders 
of the Trust, and on oehalf of and in the right of the Trust. 

4. D-Z was, and continues to be a Shareholder of 
defendant Trust, at the time of the transactions and wrongs 
herein complained of, and will fairly and adequ ; .-ly represent 
the interests of the Trust and its Shareholders in the prosecu¬ 
tion of this Action. 

5. This Court has jurisdiction of this action by rea¬ 
son of Section 27 of the Act, 15 U.S.C. $78aa. 

6. This Court also has jurisdiction of this action by 
reason of its diversity jurisdiction, since plaintiff is a citi¬ 
zen of a state other than the state of citizenship of any defen¬ 
dant herein, and the amount in controversy, exclusive of costs 
and interest, exceeds $10,000. 
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7. Venue is properly laid in the Southern District 
of New York because the acts complained of herein occurred, in 
substantial part, in this judicial district. 

8. In connection with the acts, conduct and other 
wrongs complained of herein, the defendants, directly and in¬ 
directly, used means and instrumentalities of interstate commerce 
and the mails. 

9. This ^action is not brought collusively to confer 
jurisdiction on a court of the United States which, it would not 
otherwise have. 

THE PARTIES AND OTHER PERSONS 
RELATED TO THIS ACTION 

10. Plaintiff D-Z, a corporation organized and existing 
pursuant to the laws of the st=»t-e of Delaware with its principal 

o 

place of business located in Atlanta, Georgia, is the largest 
Shareholder of the Trust, having beneficial ownership of more 
than 107,000 shares (200 of which are held of record in its own 

name) which represents approximately 9% of Trust's issued and 
outstanding shares. 


11* a * Defendant NJB is a real estate investment 
trust ("REIT") as defined by Section 856 et se^. of the Internal 
Revenue Code (the "Cctfe"), created and existing pursuant to the 
laws of the State of Massachusetts and having its principal place 
business in Clifton, New Jersey. 
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b. The Trust has issued transferable shares of 
beneficial ownership (the "Shares"), which are, and at all rele¬ 
vant times, have been listed and traded on che American Stock Ex¬ 
change. 

c. As of May 10, 1974 the Trust had 1,280,454 
Shares issued and outstanding, with approximately 2,950 Share¬ 
holders of record. 

d. As of November 30 , 1973, the Trust owned assets 
totalling approximately $98,000,000, consisting primarily of 
construction loans, other mortgage loans, and real estate equi¬ 
ties . 

r 

12. a. NJB Prime Advisor (the "Advisor") is a joint 

venture between wholly-owned subsidiaries of Greater Jersey 

/ 

Bancorp ("Bancorp") and Prime Motojf- Inns, Inc. ("Prime"), in a 
ratio of 51% and 49%, respectively. 

b. The Advisor's business is to provide, for pay, 
advisory services to the Trust pursuant to an advisory agreement 
(the "Advisory Agreement") with the Trust. 

c. Among Advisor's duties under the Advisory Agree¬ 
ment for which it receives compensation from the Trust is the 
finding of borrowers. 

d. The Advisory Agreement expires on November 30, 
1974 and is renewable by NJB's trustees (the "Trustees") from 
year to year thereafter. 


e. Although not named as a defendant herein. Ad- 
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visor has conspired with the named defendants and others in the 
.commission of the wrongs herein complained of. 

13. a. Bancorp is a corporation with its principal 
place of business in New Jersey, and owns all of the issued and 
outstanding shares of the New Jersey Bank, N.A. (the "Bank"), a 
national bank, which in turn owns 51% of the Advisor. 

b. The Trust participates with the Bank in many 
of its mortgage and construction loans. 

c. Although not named as defendants herein, Ban¬ 
corp and Ban): have conspired with the named defendants and others 
in the commission of the wrongs herein complained of. 

14. a .- Prime, formerly known as Prime Equities, Inc. r 

is, and at all relevent times was, a corporation organized and 
existing pursuant to the laws of the State of Delaware with its 
principal place of business located in Clifton, New Jersey, some 
shares of which are owned by the public. 

b. Prime is in the business of acquiring,, develop¬ 
ing, building and owning commercial and residential properties, 
primarily motor lodges and restaurants. 

c. Through a subsidiary Prime is engaged in the 
business of being a mortgage broker in placing construction, 
development and permanent mortgage loans. 

d. Through a subsidiary and/or directly Prime 
is a 49% owner of Advisor. 

e. Prime and its subsidiaries, although not named 
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as defendants herein, have conspired with the named defendants 
and others in the commission of the wrongs herein complained 

of. 

15. a. The other defendants are individuals who 
comprise the eleven Trustees of NJB, all of whom are seeking 
reelection in the meeting of NJB's Shareholders, now scheduled 
to be held on June 13, 1974, which meeting plaintiff seeks to 
have postponed. 

b. The Trustees are fiduciaries charged with the 
management of the business and operations of the Trust. 

c. The Trustees, their respective offices in the 
Trust, their respective states of citizenship and their respec¬ 
tive affiliations with the Advisor, Bancorp, Bank and/or Prime 
are as follows: 


_ Relationship to: 

Name, Office Held 
in NJB and citizen- 

_ ship _ Advisor 


Robert E. Holloway Chairman of Board and 
Chairman of Board, Chief Executive Officer 

citizen of New Jersey 

r 

Maurice J. Brick, Managing Agent 

Vice Chairman 
of Board, citizen 
of New Jersey 

Norman Brassier, None 

Trustee, citizen 
of New Jersey 


Bancorp, Bank 
and/or Prime 


Executive Vice 
President of Bank 


President and Di¬ 
rector of Bancorp, 
Director and Vice 
Chairman of Bank 

Chairman of Board 
and Chief Execu¬ 
tive Officer of 
Bancorp and Bank 
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Relationship to; 


Name, Office Held 
in NJB and citizen- 
_ shi P _ 

Melvin S. Taub, 
President, 
citizen of New 
Jersey 


Peter E. Simon, 
Vice President 
citizen of New 
Jersey 


Charles Giller, 
Trustee, citizen 
of Florida 

Herbert E. Harper, 
Trustee, citizen 
of New Jersey 

Gordon McKinley, 
Trustee, citizen 
of New Jersey 

James R. Moseley, 
III, Trustee, 
citizen of Florida 

Jack G. Taylor, 
Trustee, citizen 
of Texas 

Dallas S. Townsend, 
Trustee, citizen 
of New Jersey 


Advisor 

President and Managing 
Agent 


Chairman of Board 


None 


None 


None 


None 


None 


None 


Bancorp, Bank 
and/or Prime 

Vice Chairman of 
Board and Senior 
Vice President of 
Prime, owner of 
321,900 shares of 
Prime, 150 shares 
of Bancorp and, 
beneficially, of 
$125,000 of Ban¬ 
corp convertible 
capital notes 

Chairman of Board 
and President of 
Prime, owner of 
326,000 shares of 
Prime and, bene¬ 
ficially, $245,000 
convertible capi¬ 
tal notes of Ban¬ 
corp. 

None 


Owner of 200 shares 
of Prime 


None 


None 


None 


None 
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THE CONSPIRACY, ITS 
PURPOSES AND METHOD S 

r 

16. Defendants (other than the Trust on whose 
behalf this action is brought) have combined, confederated and 
conspired amongst themselves and with Bankcorp, Advisor, Bank, 
Pt'ime and others (the Co —conspirators") not presently known 
to plaintiff to maintain their control over the Trust in order 
that they may continue to benefit from self dealing with the 
Trust and other wrongs against the Trust, plaintiff and the 
Shareholders. 

17. The method by which defendants and the Co-con¬ 
spirators seek to maintain control over the Trust is by the 
reelection of defendant Trustees at an annual meeting of 
Shareholders new scheduled to be held on June 13, 1974. 

18. In order to achieve their reelection the Trustees, 
on or about May 20, 1974 mailed, or caused to be mailed, from 
the Southern District of New York to Shareholders residing in 
the Southern District of New York and elsewhere certain proxy 
materials (the "Proxy Materials") which consist of NJB’s Annual 
Report for 1973 (the "Annual Report"), NJB's Notice of Meeting 
and Proxy Statement dated May 20, 1974 (the "Proxy Statement"), 
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and NJB's report to shareholders for the First Quarter (ending 
March 1, 1974, dated May 15) (the "First Quarter Report"). 

19. The Proxy Materials are false and misleading 
in violation of the Act in the following material respects: 

a. They misrepresent the operating resv. and 
financial condition of NJB; 

b. They fail to make complete or adequate dis¬ 
closure of the actual extent of self dealing between NJB, the 
Trustees who are its controlling management and affiliates of 
these Trustees; 

c. They conceal the jeopardy to NJB which flows 
from such self dealing; 

d. They falsely state material facts regarding 
certain properties; and 

e. They conceal the gross neglect of the Trustees 
in failing to protect the Trust’s cash position and real estate 
investments. 


The Proxy Materials Materially Misrepresent 
The Operating Results and Financial 
Condition of NJB 


20. The First Quarter Report represents that the 
Trust earned approximately $577,000 for the first quarter of 
its 1974 fiscal year. 


r 
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21. The First Quarter Report was false and fraudulent 
as the Trustees and Co-conspirators well knew at the time of 
its mailing in that, among other things, the Trust had suffered 
or would soon suffer losses of at least $1,500,000 which 
effectively would have wiped out all of the profits included 

in the earnings reported therein and resulted in a substantial 
loss for said quarter. 

The Proxy Materials Fail to Make Complete 
or Adeq ua te Di s closure of Self Pea ling 

22. The Proxy Materials fail to make complete or 
adequate disclosure of self dealing between the Trust, on the 
one hand, and its captors, the other defendants, Prime, Advisor 
and/or Bank, on the other, in that, among other things: 

a. They are devoid of any information from which 
the Shareholders can determine whether such self dealing was 
fa i r. 

b. They provide no basis upon which the Share¬ 
holders can ascertain whether the purchase prices paid by NJB 
for properties in which Prime, the defendants and/cr the Co¬ 
conspirators were interested were fair and reasonable. 

c. They provide no basis upon which the Share¬ 
holders can ascertain whether the loans by NJB on properties in 
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which Prime, the defendants and/or the Co-conspirators were 
interested were on terms fair to the Trust. 

d. They provide no information from which the 
Shareholders can determine the fairness of the interest rates 
paid to the Trust by Prime, or borrowers procured by Prime or 
the Advisor. 

e. They fail to state that more than $1,000,000 
of origination fees obtained by Prime in connection with loans 
by the Trust were per se unfair. 

f. They fail to provide information from which the 
Shareholders can ascertain whether Advisor has made an adequate 
refund of its advisory fees after the close of NJB's 1973 
fiscal year. 

g. They fail to state that the Trust is entitled 
to a refund from Advisor of advisory fees of over $3,800,000. 

h» They fail to state that the Advisory Agreement, 

y 

which is highly unfavorable to the Trust, will expire on 
November 30, 1974 or that it is renewable by the Trustees from 
year to year thereafter. 

r 

i. They fail to state whether the Trustees intend 
to renew the Advisory Agreement at its expiration. 
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The Proxy Materials Conceal the 
Co nseq ue nces to NJB of the Self Dealing 

23. The Proxy Materials conceal the consequences to 
NJB of the self dealing between the Trust, on the one hand, and 
its captors Prime, Bank and Advisor, on the other, in that, 
among other things: 

a. They fail to disclose that the Trust is in 
substantial measure dependent for its continued existence, 
financial stability and future prospects upon the financial 
stability of Prime and Prime's ability to fulfill its many 
obligations upon which the Trust is dependent. 

b. They fail to disclose the fact that Prime is 

in a precarious financial condition itself and that its continued 
existence, financial stability and future prospects depend in 
substantial measure upon its ability to control the Trust in 
order to obtain thereby the earnings essential to its vitality. 

Material Facts Concerning the Greenburgh 
Tra nsact ions are Conce a1ed 

24. The Proxy Materials falsely stated material facts 
concerning a series of transactions involving certain property 
located in Greenburgh, New York, in that, among other things, 

represents that Prime is contingently 


the Proxy Statement 
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liable on a $2,000,000 mortgage loan, in which the Trust has a 
50% participation, when in truth and in fact as the defendants 
and Co-conspirators--well knew when they mailed the Proxy State¬ 
ment, Prime, without giving any consideration, had been fully 
released from all obligations on said mortgage loan to the 
detriment of the Trust. 

The Proxy Materials Conceal Manage- 
ment 1 s Gross Negligence _ 

25. The Proxy Materials conceal the Trustees' gross 
negligence in mismanaging approximately $29,000,000 of 
properties in which the Trust is either the lessor or mortgagee 

.and which, because of defaults, are no longer producing income 
f>r the Trust. 

26. The Proxy Materials further conceal the Trustees' 
failure to conserve approximately $2,000,000 of the Trust's 
cash, which funds are unnecessarily being used to pay dividends 
when the Trust is in grave need of all possible cash. 

. ^ The Foregoing Wrongs Will Result 

In Immediate and Irreparable Harm 
Unless Relief is Grante d_ 

27. The foregoing material misrepresentations contain' 
ed in and material omissions from, the Proxy Materials 
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effectively disenfranchse NJB’s nearly 3000 Shareholders by 
depriving them of information critical to their voting judgment 
in connection with the election of the Trustees to manage their 

r 

substantial investments. 

28. Plaintiff, the Shareholders and the Trust have 
no prompt or adequate remedy at law. 

29. In light of defendants' refusal to provide plain¬ 
tiff with a list of the Trust's Shareholders until compelled 

to by the Massachusetts state courts, or to provide any mean¬ 
ingful information concerning the affairs of the Trust, and in 
light of the domination and control that defendants and the 
Co-conspirators have exercised, and continue to exercise over 
the affairs of the Trust, it would be a meaningless and fruit¬ 
less exercise for plaintiff to make any further requests or 
demands of defendants. 

WHEREFORE, plaintiff demands judgment: 

A. Preliminarily and permanently enjoining defendants, 
their servants, agents and employees and all persons acting 
through or under them, from using or noting any proxies obtained 
pursuant to the proxy materials mailed to the Shareholders of 
NJB on or about May 20, 1974; 
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B. Postponing or adjourning the annual meeting of 
Shareholders of NJB now scheduled for June 13, 1974 pending 
the determination of this action. 

C. Directing that defendants set a new annual meeting 
date for NJB Shareholders, not less than 35 nor more than 60 
days from the date of the Court's final order, to permit 
solicit- ‘".ion of proxies by plaintiff in compliance with the 

r 

rules and regulations of the Securities and Exchange 
Commission; 

D. Directing that defendants set a new record date 
for said new or postponed annual meeting, and, immediately 
after the names of the Shareholders at such new record date 
are known, furnish and deliver to plaintiff a shareholders 
list of NJB as of such new record date; 

E. Directing that defendants, if they are candidates 
for election as Trustees at said new or postponed annual 
meeting of NJB, furnish to each person from whom they solicit 
proxies new proxy materials correcting the false and misleading 
statements contained in their proxy materials; 

F. Directing that any new proxy soliciting materials 
issued by defendants, or any of them, must state that it is 
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issued as a result of this Court's order to correct false and 
misleading statements in defendants' proxy materials; 

G. Restricting defendants, including NJB, from issuing 
any additional shares to any person, except in compliance with 
commitments or agreements for such issuance d .sclosed in N JB' s 
Annual Report for its fiscal year ended Noveml er 30, 1973 or 
with the consent of this Court; and 

r 

H. Granting plaintiff the costs and disbursements 
of this action, including reasonable attorneys fees, and such 
other, further and different relief as this Court may deem 
just and proper. 

RUBIN WACHTEL BAUM & LEVIN 

B V 

Max,Wild 

A Member of The Firm 

Attorneys for Plaintiff 

Office P.0. Address and Tel. No. 

598 Madison Avenue 
New York, N. Y. 10022 
(212) 759-2700 
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II ®4,588J D-Z Investment Company v. Holloway, et al. 

United States District Court, Southern District of New York N'o 74 Civ 2379 
June 11, 1974. Opinion in lull text. 


Exchange Act —Section 14(a)—Proxy Solicitation Materials —Alleged Misrepresenta¬ 
tion!—Injunctive Relief Denied. — A request for an injunction l>y the plaint.iT n,.cs:rn.n? 
company, whose shares in the defendant issuer are the plaintiff's onlv a--uv is denied 
since the balance of hardships is not in the plaintiff's favor and there has been no showing 
of the possibility of irreparable damage Plaintiff claims that the prux\ materials r,f 
the defendant issuer misrepresent its operating results and financial condition and tail 
to disclose the extent of seif-dealing between the defendant, its controlling management, 
and affiliates The plaintiff lias tailed to shew dear and convincing evidence tbit there is 
a livelihood of success in this lawsuit so as to justify injunctive relief. In addition, the 
plaintiff did not commence this action for injunctive relief until ten days bet.re the 
scheduled shareholders meeting, and this delay before seeking -uch extraordinary 
injunctive relief in itself justifies denial of the motion « 


\ 


See fl 24,001, "Exchange Art—Proxies" division. Volume 2 


OPINION AM) ORDER 
Cannem.a, District Judge Plaintiff's mo¬ 
tion for a preliminary injunction, bed. K. 
Civ P. 65 (a), (at enjoining the defendants, 
their servants, agents and employees and 
all persons acting through or under them, 
from using or voting any proxies obtained 
pursuant to the proxy soliciting materials 
mailed to the shareholders ot N'JB Prime 
Investors on or about May 20. 1974; and 
(b) adjourning or postponing the annual 
meeting of shareholders of N'JB Prime In¬ 
vestors now scheduled for June 13, 1974 
pending • .e determination of this action, 
is denied 

Plaintiff commenced the instant action 
on June 3. 1974 alleging that the defendants 
had violated Section 14(a) oi the Securities 
Exchange Act of 1934, 15 U. S C S 78n(aj.' 
and the proxy rules promulgated hy the 
Commission thereunder.- in connection with 
certain proxy solicitation materials mailed 
I to the shareholder* ot NJB Prime Investors 

J [hereinafter "N'JB" or the "TRUST"] 

on or about May 20. 1974 The matter was 

1 Section 14(a) of the Securities Exchange 
I Act of 19.14. 15 U SC S 78m a I provides 

It shall be unlawful for any person, by the 
use of the mails or b> any means or In- 
strumentabtv of .nterstatc commerce or any 
facility of a national securities exchange or 
otherwise. In contravention of such rules 
and regulations a* tne Commission may pre¬ 
scribe as necessary or appropriate In the 
public interest or for the protection of In 
vestors to solicit or to permit the use of his 
name to solicit any proxy or consent or 
authorization in respect of any security (other 
than an exempt security) registered pursuant ‘ 
to Section 78( (121 of this titie 
It It now clear beyond ra..l that Section 14(a) 
gives rise to an implied private cause of action 
In favor of shareholders »no seek to remedy 
violations of its provisions J I Case Co v 
Bonk, .177 U S 426 (1DC4I lfifts u Electric 
Auto-Ltte Co . 396 U. S 375 M970) 
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assigned to Judge Wyatt ?*• I! purposes, 
pursuant to the calendar ru!e> < t t'r.i Court 
On that r>aim? d:t>, hy order t . . .. ... j « 

plaintiff brought on the mutant n.vion tor 
injunctive relief Judge Wyr.tt nude the 
motion returnable before him -„i 2 j'» PM 
on Friday, June 7. l f '74 At 4 i , PM. o: 
that day the motion was refer* d :o this 
Court, sitting it. the emergency part since 
another case hetore Judge Wyatt w?s -till 
iti progress. 

On the present motion plaintiff seeks 
that the court exercise its discretion in 
favor oi the injunctive lelief ‘ought The 
standards governing the •.•xerci't of suer 
discretion are well settled in rh;> Circuit 
and, just last week. JuogL Mulligan ha-! 
opportunity to restate them »r. the follow¬ 
ing terms: 

The standard which gov ri.» he tr;ai 
court in the determination - : whether or 
not a preliminary injunction >hou’d issu? 
I*, whether or not thr rarv nis 

carried the burden of clearly denior.s/ra^.nu 
a combination of either probable success 

3 The applicable rule of the Securities and 
Fxchange Commission promulgated pursuant 
to the authority of Section ltia*). P.ule 14a-9 
<a) states 

No solicitation subject to tr..s regulation sha!’ 
be made by means of a .. proxy statement, 
form of proxy, notice of meet ng or other 
communication written or oral. containing 
any statement which. at ine time and in 
light of the circumstances under which it .« 
made, is false or misleading with respect to 
any material fact or A-'.ich omits to sta!*» 
any material fact necessary .n order to mike 
the statements ‘herein no: false or mislead¬ 
ing or necessaiy to cornet ary s’atemer.t in 
any earlier communication with respect to the 
solicitation of a proxy (of the same meeting 
or subject matter *hich nat become false >r 
misleading 
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on the merits and the possibility of ir¬ 
reparable damage, or the existence of 
serious questions going to the merits and 
the tipping of the balance of hardships 
sharply in its favor j Rmphasis added] 

.-fiiiericau Brands. Inc r Playgirl Inc , — 
F 2d —, No. 74-1357 (2d Cir. June 3. 1074 
at p. 3918). Further citation of authority is 
not here necessary and. as is evidenced by 
the succeeding paragraphs, plaintiff has 
plainly failed to sustain the heavy duty 
burden which is incumbent upon it as a 
predicate for the issuance of this extra¬ 
ordinary remedy 

Plaintiff, D 7. Investment Company, is a 
recently formed Delaware corporation own¬ 
ing approximately ,,f the outstanding 
shares of beneficial interest in the I R1';V1 
Apparently, these shares are the plaintiff's 
only assets and all hr. e been purchased nr 
tile period between April ib, |‘/74 and tlu 
present Plaintiff's avowed purpose in 'ccur 
ing these NJB share- is to acquire a suf¬ 
ficient ownership interest in NJB to in¬ 
fluence management decisions and, ultimately, 
to determine the r.'_ agement and policies 
of NJB." 5 Defenda:.; .VJB is a real estate 
investment trust organized under Massa¬ 
chusetts Law. Its primary purpose is to 
make investments in real estate develop¬ 
ment projects and to participate iti real 
estate financing The individual defendants 
herein are the trustees and officers of NJB 
Thus, although plaintiff marches into court 
carrying banners of corporate democracy 
it is more than obvious that the action at 
bar is part •-t an tntracorpor.it • ; . ..r: 
struggle, with plaintiffs ami being the 
ouster of the TRLST's present mauage- 

’ Schedule 13D dated May 3, I97-J filed by 
plaintiff with the Securities and E'change 
Commission at 3 

• Plaintiff by letter ->f Us counsel to the 
Court dated June 10. 107-t. has raised an addi¬ 
tional and entirety new ilteged violation of 
the prosy rules by defend inis 

We are constrained •-> pj t (J y,,.,r Honor s 
attention an add.fi -r.it serious s.elation of 
the federal pros, robs on the part of the 
defendants reseated (or the tlrst time in 
defendants' ,p|. > ne j.i.urs seried on ns lust 
before argument 

Defendant Moltow n the Trust s Chief Fs 
rrutlvr Oltlcer admits that the Trust 1 has 
already Incurred mans- thm.sinds of drllirs 
of expenses In nmn- tion with its innual 
meeting including fees r• > professional 

proxy solicitors iHol.'ow.iv Affidavit p it; 
^291 The Proxy Slaten---nt makes absolutely 
no disclosure that the Trust has engaged pro¬ 
fessional proxy soli, tors I plaintiff's moving 
affidavit of llruee K Davis, l-.shllut D) 

This non disclosure is j clear violation of the 
express requirements of Item 3(a)(3) of 
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merit and the replacement of it by plaintiff 
and its nominees. 

In support of it- application for in;unc 
tive relief, plaintiff asserts that N J B r.a 
violated the "proxy rules ’ v. virtue of 
certain misrepresentations or orr? io-- in 
five general categories of .nrorrr.a: ' -. • *•* 

forth m or omitted from the Ma. J ‘.'-T-i 
v icitation materials;* speci* cailv * ■ % * 
a i [The proxy materials! misrepresent 
the operating results and financial condi¬ 
tion cl NIB. 

(b) They fail to make complete '.r 
'juate dibclosurt- >,i the .v tu.C • • • nt r 
>tlf d*vliug between NIB. ffr- r * i 
who ar< it controlling r:s u .ikP. r*n-i * in *, 
.affiliate-* nt th*-«* ! ru-te- 

) i In . < mu cal tbi* jiop.iT .’. t - 

winch fallow- from u^li .!*•!• m» , 

• d ) I !i»\ false is ♦ itt* : \* * r • .* r ! 

mg v i r f .i in pr. «p# : * it ■ . .i j)** 

<«- > 1 hev <micv;»l th»- m 

the I rusfe in tailing t ■ pro**-. * *he 

capital I r u>t's > i-n p* itimi and real 
estate investment•* 

\s is incumbent u a n it n a motif.n of 
the instant nature the Court next ’urns 
to the specifics ui each of the*** .aiiesrat: .n-. 

THE FACTS 

It is claimed by p’a:n*:ff * u a* 
dayf after the mailing of. the in. pr 

materials t<> the sharehi lder> V ! !-. r - 
22. 1074. released a:\ announcement w 
was carried on the 'Broad Tape'' rating 
that the TRUST had ceased t > accu* ir 
*•**■*'•>t on some $1*1* nr 1 .'.'-n ir. -.r. 

‘i ' h ni!«*r«- t ln*'i n-.t hi * • 

; mod in excess oi ’O da> -* 1 * re i- no 

dispute between t);« partir' tlnT ti:i>» m n 

S hedule 1-1A to the SEC s Proxy K ..»-s *n.cfi 
pros ides 

'3) If the solicitation is to do mnrtr either 
wise than by the use of th» n t. 1 d»«*r-he 
the methods to be employed If tie . ii~ ta- 
lion is to be made by spec .V' » nit aged 

ployees or pa>d solicitors s’fr i» 
material features of in-, im’r r» ,r 
r inn« rr.» nt for such s *.?,»• - i-. J oj. n’ f\ 

the parties and n.) the eo.,t or anticipated 
cost thereof 

All or 'h.s infoimation *s r« »juir* d to be in¬ 
cluded in the Prosv Staten ent SEC Rule 
l la-3) This \iolation alone mandates a pre¬ 
liminary injunction 

rills el lint IS however ?. ! ills ;fh ut hi* s 
• n fact, as is evidenced b\ *hc TRi sfs le»ter 
t.• t*s shareholders dated Mav 1 IVt which 
states infer >t/i a 

Supplemental informition Tr*' Trust has re 
tinned D V King A Co Irr to ^.d n :ne 
solicitation of prox.es jt a fe*- of <¥t0 p.us 
reasonable out-of pocket expenses 
- Davis affidavit at r 3 

(P> 1974, Commerce Clearing Houae. Int 
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accrual is the fact, however, the conse¬ 
quences flowing therefrom are subject to 
heated debate. Plaintiff contends that the 
nonaccrual of interest on these loans means 
(1) the TR"ST will suffer losses based 
upon the amount of the overdue loans and. 
therefore, should establish sufficient reserves 
against such losses, winch plaintiff alleges 
it has not done, and (2) that these losses 
••ill “wipe out" the earnings disclosed in 
the First Quarter Report of some $577,196 
and, in fact, create a loss to the TRUST 
of nearly $1 million Defendants, on the 
other hand, assert that this nonaccrual is 
but a standard accounting procedure em¬ 
ployed by the TRUST and that manage¬ 
ment fully expects the loans to be paid 
in full, both as to principal and interest, 
before the close of the current fiscal year 
The Trustees, therefore, state that no loss 
reserves are necessary with regard to these 
loans (beyond those already established) 
and that first-quarter earnings will nut be 
dissipated as a result of this nonaccrual. 

In additi' n, the proxy materials, par¬ 
ticularly the First Quarter Report, fully 
disclose to the shareholders that the TRUST 
was not accruing interest on 20% of its 
loan portfolio as of the end of the first 
quarter The inclusion of the loans discussed 
in the May 22 release in this computation 
only increases *he figure to 23 % of the 
total portfolio and, in the opinion of this 
Court, any nondisclosure which might exist 
in this regard would be insufficient to sat¬ 
isfy the materiality requirement inherent 
in the present claim.* 

It is next contended by plaintiff that the 
proxy materials fail to make complete and 
adequate disclosure of the Trustees’ self¬ 
dealing. Plaintiff contends that an incestuous 
relationship exists between the TRUST, Its 
Trustees, its advisor, Prime Motor Inns, 
Inc. [hereinafter "Prime"] and the New 
Jersey Bank, and that this relationship has 
not been fully disclosed to the shareholders. 
In this regard, the proxy materials speak 
for themselves They fully disclose the 

• The test of materiality as applied to situa¬ 
tions such as that at bar has been variously 
defined 

Where the misstatement or omission In a 
proxy statement has been shown to be ma¬ 
terial" that determination itself Indubi¬ 
tably embodies a conclusion that the defect 
was of such a character that It might have 
been considered important by a reasonable 
shareholder who was In the process of decid¬ 
ing how to sote 

Mills v Electric Auto-Lite Co , supra, 396 U S 
at 334 Alternatively, the Court of Appeals 'or 
this Circuit haa stated 
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various interrelationship* between certain 
oi the Trustee* and Officers of the TRUST 
and the adviior. Prime and the Bank. The 
Annual Report plainly state* that the agree¬ 
ment between the TRUST and the advisor 
is to expire, by its terms, on November 30, 
1974 and will, thereafter, be subject to 
renewal For purposes oi the instant mo¬ 
tion, the Court find* that plaintiff infers 
from its awareness of the tact that several 
of the Trustees and Officers oi the TRUST 
wear official hats in one or more of the 
other above-mentioned entities that self¬ 
dealing between these entities must exist 
Plaintiff, however, has failed to offer any 
concrete proof thereof 

The third alleged violation asserted bv 
plaintiff is that the proxy material* fail to 
reveal to the shareholder* the jeopardy into 
which the TRUST has been pored as a 
consequence of the Trustees' scif-nealing 
The essence of this charge may be sum¬ 
marised as follows: the TRUSi ha. hitched 
a tow line onto the financial fortunes of 
Prime and those financial fortunes are 
rapidly failing: Prime will soon sink into 
the depths of the financial sea, taking the 
TRUST down along with it; and manage¬ 
ment has not disclosed the true financial 
condition of Prime to the TRUST’* share¬ 
holders Defendants, on the other hand, 
contend that such is not the case at all, and 
have, by affidavit, out forth the following 
state of facts: (1) The relationship between 
the TRUST and Prime has resulted in a 
substantial benefit to the TRUST, i2) 
Prime and its predecessors have never de¬ 
faulted on any of their obligations to the 
TRUST or to any other lending institution 
(3) the iees paid by tile TRUST to I’ri.re 
for brokerage and other services are rea¬ 
sonable and are within the authorization 
of the Declaration of Trust: and (4) the 
financial position of Prime is not on the 
verge of imminent collapse but remains 
strong, as is disclosed by its most recent 
Annual Report The position asserted by 

The test we suppose, is whether taking a 
properly realistic view, there Is a substantial 
likelihood that the misstatement or omission 
may have led a stockholder to grant a proxy 
to the solicitor or to withhold one from the 
other side, whereas In the absence of this 
he would have taken a contrary course 
General Time Corp v Tallev /riustnes, Inc 
403 F 2d 159 162 12 Clr 1968 1 , ccrt denied 
393 U. S 1026 11969) See also. Gent: v 
Gamble-Skogmo. 478 F 2d 1281 1301-1302 ( 2d 

Cir 1973) 
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defendants appears to he borne out hy the 
relevant documents 

The fourth area of misinformation al- 
legedly contained in the proxy materials 
is that they falsely state facts regarding 
certain properties upon which the TRUST 
has issued loans, specifically certain prop¬ 
erty located in Greenburgh, New York. 
Plaintiff asserts that N’JB's Annual Report 
contains a “big lie” when it slate* that 
Prime remains contingently liable on a loan 
involving the Greeuburg property when, in 
fact, Prime no longer is However, an 
examination of the Annual Report reveals 
that the statement therein made with re 
gard to Prime’s contingent liability relates 
to the close of the TRUST* Ia*t fiscal 
year. November 3d. 1073. and that it ac 
curately reflects the tarts then extant It 
is true, as plaintiff contends, that at the 
time the proxy materials were mailed to 
the shareholders in May, Prime was no 
longer contingently liable on the loan, it 
is equally true, however, that, at that 
point m time. NJB had been fully repaid 
on the loan, theieby mooting any question 
of Prime's contingent liability or. indeed, 
any question going to the loan itself. 

Lastly, plaintiff alleges gross negligence 
on the part of the Trustees in the manage¬ 
ment of the TRLST’s real estate invest¬ 
ments and cash position and assert that 
this negligence has not been revealed to 
the shareholder-; This broad charge in¬ 
corporates several subcharges of alleged 
nondisclosure or misrepresentation :n the 
prox> materials, two of which warrant dis¬ 
cussion here First, plaintiff claims ♦hat 
some of the real estate projects being *i - 
nanced by the TRUSi do n t have ade¬ 
quate site security to protect them against 
vandalism Plaintiff’s basis for this charge 
is a so-called “expert’s repo r t ’. however, 
plaintiff has neither disclosed the name of 
its expert nor the nature of hi> expertise. 
Sjch speculative and hearsay proclama¬ 
tions are. aside from their truth or falsity, 
insufficient to warrant consideration on a 
motion f«*r the drastic relief here sought 

Plaintiff also asserts that the Trustees' 
failure to pursue allegedly viable alterna¬ 
tive-. to the $2 million rash dividend dis¬ 
tribution selected hv them and their failure 
to seek out other possible cash deductions, 
all of which, it is stated, would conserve 


1 Defendant, on the instant motion, asserts 
that the second test for prelim.nary Injunctive 
relief, as set forth above, is inapplicable to a 
• Ituation of the nature here presented How- 


NJB s ca^h position, were not disclosed to 
the 1 RUSTs shareholder* The Cour* d r • 
not dignify this contention by any ext'-nded 
discussion In essence, this allegation r»• - 
solves itself into the following If .) /. 
were running the 'I RUST. D 7. would ~ >.\r 
done thus and so and L)*Z would have 
acted differently than the present manage¬ 
ment. Indeed, the Court i-. convinced •’n: 
if there comes a time when plaintiff 
fart, gains control of the TRUST . 

do things differently. However, in e 
present status of this litigation, the O 
wii| not delve into the propriety of re¬ 
tain decisions made by the TRUST' pr»- 
Mit management. wh:< li, »n the bn-- 
the affidavits submitted on behalf • i i ■ 
defendants, appear to be fully justified b- 
sufficient business reasons 

DISCUSSION 

As was earlier stated, in order for plain¬ 
tiff to prevail on the instant motion :• 
must satisfy at least one of the accent- i 
standards for preliminary injunctive re’tef, 
namely, either (1; probable success «,ri the 
merits and the possibility of irrepar.: Y- 
damage; or (2) the existence of .■■■> 
questions going to the merits and 
ping of the balance of hardships ham',;, 
its favor, and it must do so by r. ar a- 
convincing proof. See, c.y.. Twentieth .n- 
tvry For Film Corp t Lcwij. 3>i F ? p 
1398 1399 1400 US. D N Y. 19/1 »; - 

son v. X • .ironies Inc 31 2 F Sjpp r 19 
24 . S. 1) S Y. 19/0> ' Marts: e! : 
Hamhros flank, ltd v. \lacroie, >-7 r 
Supp. 69. 71 (S. D. N. Y 1963). .'j.-rnujn 
:■ Fitsner, 266 F Supp 871, w 7' > !» 

\ Y 1966); I' t.ider : U.r.vd li \ 

( iirfon t < r/V 109 f Supp -Uo, 

N Y 1961j ( Fetnberg. J >, Dunn -»• / cccj 
Records. Inc . 120 F Supp 1, 3 S D V Y. 
1954) (Irving R Kaufman, J ) V thi. 
( '<urt had opportunity to state on an earlier, 
similar application 

As another member of thi>» court noted 
on an earlier oc< asion in response to a 
similar motion for a preliminarv injure 
tton to enjoin the distributior of 
legedly false and misleading proxv 'Vi*e 
nient. “courts .»re in agreement t i* 
issuance of an injunction even alter * r :e 
is an unusual remedy Upon i motion : r 
a temporary injunction, a fortiori there 
should he a greater reluctance to exercise 
this drastic power.” 


ev»*r *lnce the Court is of the opinion that 
plaintiff s not entitled to the relief It here 

seeks under either standard this objection is 
moot 
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Sherman V. Posner, supra, 266 F. Supp at the possibility of irreparable harm or that 

873, quoting from, Hander : United Board the balance of hardships tips sharply in 

& Carton Corp . supra, 199 F Supp. at its favor. Traditionally, courts of equity, 

423. On the record presently before it. the in considering and fashioning equitable re- 

Court is of the opinion that plaintiff has lief, have engaged in a balancing of the 

failed to satisfy its burden of proof equities and hardships between the parties. 


As the facts of this case, as discussed 
above, tend to indicate, plaintiff has failed, 
in connection with the instant motion, to 
demonstrate the probability of its success 
on the merits of this law suit. Clear and 
convincing proof of the likelihood of such 
success is plainly wanting, and. indeed, in 
the opinion of this Court, the probability 
of plaintiff's ultimate success is, on the 
present record, quite remote Sec, e.ij.. Twen¬ 
tieth Ceutry Fox Film Corp. r. Lntis, supra, 
334 F. Supp at 1401-1492 " In a similar 
vein, the Court is not persuaded by the 
proof at bar that plaintiff has raised seri¬ 
ous questions going tu the merits of this 
litigation. The rules of law applicable to 
an action of the instant nature base, of 
late, become reasonably well settled and, 
the application of those principles to the 
instant dispute do not give rise to serious 
or substantial questions on the merits 

The Court does not intend, however, by 
what is stated above, to rule upon the 
merits of this litigation Rather, it must 
and it does defer their resolution to a 
plenary trial before the assigned judge. The 
instant motion came before this Court with 
a sense of urgency attached to it and it is 
with great dispatch that this Court has con¬ 
sidered the factual contentions of the par¬ 
ties. The Court, therefore, may well have 
overlooked tactual matters which plam'iff 
considers significant to its ciaint under the 
proxy rules However, any comment which 
the Court makes with regard to the facts 
oi this litigation is, in the context of the 
present motion, almost wholly irrelevant, 
owing to the fact that plaintiff has clearly 
failed to satisfy the second element of 
either of the applicable injunctive standards. 

In order to secure the relief it now seeks, 
plaintiff is required to demonstrate either 

• An addlttun.il er.teria recognized by the 
courts In evaluating a rr.on.rt s probability of 
ultimate success on the merits in a ease of 
the Instant nature is the inaction or approval 
of the Securities and Fv-range Commission 
with regard to the challenged proxy materials 
See eg , Clrneral Time Cary t Tatty Indus¬ 
tries, Inc , supra, 403 K 2d at 163: McConnell 
v. Lucht , supra, 320 F Supp at 1166: Abram¬ 
son tv Ki/tronirs, hu- supra, 312 F Supp. at 
526 Bhermnn v Posner, supra, 266 F Supp 
at 821, Knud -r v I'nited Board ,i Carton Corp , 
supra, 190 F Supp at 423-424 Mack v Mish¬ 
kin, supra. 172 F Supp at SSS-889: Cut see. 

Federal Securities Law Reports 


and this Court does so here The principle 
thrust of the instant motion is to enjoin 
the shareholders meeting now scheduled 
for June 13, 1974 and the equities of such 
injunction must, therefore, he investigated 
by the Court. 

Courts of this District anil elsewhere 
have long recognized that to allow an an¬ 
nual meeting to proceed in the lace of 
alleged misrepresentations and omissions in 
the proxy materials does not. oi itself, work 
irreparable injury or yield unrcmediable 
consequences upon the party seeking its 
postponement. As this Court has earlier 
stated: 

In addition, this court does not recognize 
an unrcmediable injury v. In.I mure 

to the plaintiff by the denial • : his mo¬ 
tion at this time. If, after a full hearing, 
a court did determine that the proxies 
herein were, in fact, unlawfully obtained 
and utilized, there is sufficient authority 
in this District which would permit the 
setting aside of the [results of the an¬ 
nual meeting) and a re-soiicitat.on to be 
had with a new vote held thereon. 

Sherman v. Posner, supra. 366 F. Supp. at 
873-874. See also, McConnell :. Lucht, 320 
F. Supp. 1162. 1166 (S. D. V V. 19701; 
F.hi n Xattonal Industries Iu : Chemetron 
Corp., 299 F Supp. 367. 374 i D. Del. 1969); 
Fonder t. United Board & Carton Corp., 
supra, 199 F Supp at 424. Mack : Mislikm. 
172 F. Supp. 885, 889 (S. D \ Y. 1959). 

\dditinnally, and in balancing the hard¬ 
ships, the Court finds that the equities of 
the present situation tip decidedly in de¬ 
fendant' favor, rather than that of 'he 
plaintiff. If a preliminary injunction were 
to issue, no matter how such was explained 
to the shareholders by the present man¬ 
agement, a substantial number of share¬ 
holders would regard its issuance as a de- 

J I Case Co v Horak, supra, 37" U S at 432 
This, despite the Commissions Rule Ha-9lb), 
which states 

The fact that a proxy statement form of 
proxy or other soliciting material has been 
tiled with or examined by the Commission 
shall not be deemed a lindics by the Com¬ 
mission that such material is accurate or 
complete or no' ‘' or misleading, or that 
the Commission ssed upon the merits 

of or approved any .. .ement contained there¬ 
in or any matter X' be acted upon by secu¬ 
rity holders No representation contrary to 
the foregoing shall be made 
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termination of the alleged Securities Act 
violations on the merits and a finding that 
the incumbent management had acted im¬ 
properly with regard to the TRUST. Again, 
as this Court had opportunity to state in 
Sherman v. Posner , supra 

Conversely, if the preliminary injunction 
were granted at this time irreparable in¬ 
jury would accrue to the defendants. Be¬ 
yond a peradveuture. the issuance of an 
injunction would come to the attention 

of the stockholders.And no matter 

how clearly it was indicated otherwise, 
the issuance of the injunction undoubted¬ 
ly would he viewed by some as a favor¬ 
able adjudication of the claims of the 
plaintiff. [ his would be tantamount to a 
determination of wrongdoing on the part 
of the [present] management. Just how 
this result tnulii he remedied in the event 
it was found at a full hearing that the 
claims of the plaintiff were unfounded is not 
readily perceptible to this Court (emphasis 
added] 

266 F. Supp at 874. See also. Tzeentieth 
Century Pox Film Carp. r. Lewis, supra, 334 
F. Supp at 1402-1403. FJyin Motional Indus¬ 
tries. Inc. v. Cliemetron Carp., supra, 299 F. 
Supp. at 374; Cencral Time Carp v Talley 
Industries. Inc . 283 T Supp 832. 837 t S. 1). 
V Y ). affd, 403 F. 2d 159. 162 (2 Cir. 
1968), cert dimed. 393 lb S 1026 (1969); 
Kauder ;• United Foard (r Carton Carp , 
supra. 199 F Supp. at 424; Mack z Mish¬ 
kin, supra, 172 F Supp at 889. It is clear, 
on the record presently before the Court, 
that the harm which is bkelv to he suffered 
by the defendants if the injunction is is¬ 
sued and *s ultimately proved unwarranted, 
far outweighs the possible harm to plain¬ 
tiff if the preliminary injunction is errone¬ 
ously denied at this time Therefore, in ac¬ 
cordance with the accepted standards tor 
the issuance of preliminary injunctive re¬ 
lief, plaintiff s motion is denied. 

One additional, and equally dispositive 
ground for the denial of the relief here- 
sought was made clear by Judge Wemfeld 
in Mel onncll ;• l.ucht. supra. 326 F Supp 
at 1166, wherein he stated; 

[ EJntirely apart from lack of compelling 
support for plaintiffs' claim tor the »»- 
traordinary preliminary injunctive relief 


they seek, other factors warrant denial 
of their motion Inert- has been n-tait 
de'ay m the presentation of this applua- 
,lo, i for preliminary injunctive react, 
made at the "zero hour" preceding :r- 
meeting. N'o adequate excuse appeal - ; - 
this last minute attempt to stay the r>-gu- 
tarly scheduled meeting, which v. mid 
serve to disrupt normal conduct ot cor¬ 
porate affairs and injure the corporation, 
and where there ha- been no adc-.-j i ,te 
showing of irreparable injury to , r, 
tiff if the meeting proceeds [ t *1 a- 

tiffs] had demanded ami received a 
holders list by October 9 and were ap¬ 
parently then reany to emba-k upon the 
formation of their committee. ; ' .• 

challenge by plaintiff to management's 
proposal was sent to stockholder- on 
November 7, sixteen days after manage¬ 
ment's notice which contained th- ma¬ 
terial-plaintiffs allege violates the - .. 
Rule. Plaintiffs, however, took no acto n 
to stay a meeting at that point, b : - 
waited until four days before it 
scheduled to seek the extraordmam in¬ 
junctive relief. Their failure to ace jT.t.e 
justifies the denial of the motion (Foot¬ 
notes omitted ] 

Similarly, the present plaintiff succeeded m 
obtaining a list of X J B shareholders 
May 17. 1974. Thereafter, the now-disc-jo-d 
proxy materials were mailed to the share¬ 
holders on Mav 20. 1974 Plaintiff did - -. 
however, commence this action or .c-, in¬ 
junctive relief until June 3. 1974, two wt- 
after the proxy solicitation materials a •• 
mailed and only ten days before the ,, ,. 
uled meeting The instant motion dm in ¬ 
come on to he heard until the late aite- 
noon of June 7, 1974, only three business 
days before the scheduled annual n < c.r _■ 
Indeed, plaintiff, on June 10, raised an ei; 
tirely new ground in support of its appli¬ 
cation " Needless to say. this Court, on 
these facts, is in complete accord with the 
sentiments expressed by Judge Weinfeid. 

Conclusion 

Accordingly, and for all of the reasons 
above stated, plaintiff s motion for a pre¬ 
liminary injunction. Fed. K Civ. P 65(a), 
is denied 

So ordered 


* See. note 4. supra 
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ANSWER AND COUNTERCLAIMS 


UNITED staves district court 
SOUTHERN DISTRICT 01' CSV. 1 YORK 


D-Z INVESTMENT COMPANY, 


Plaintiff , 


-against- 


ROBERT C. HOLJ.OWAY, MELVIN S. TAUB, 
MAURICE J. BRICK, PETER E. SIMON, 

NORMAN’ BRASS!,EP., CHARLES GTT.LER, 

HERBERT E. HARPER, DR. GORDON McKINI.EY, 
JAMES R. MOSELEY, III, JACK G. TAYLOR, 
DALLAS S. TOWNSEND, JR. and NJB PRIME 
INVESTORS, 


Defendants, 


74 Civ. 2 37 9 (I : B . V.". ) 


ANSWER AND 
COUNTERCLAIMS 


-and- 


SECUR1TY MANAGEMENT CO., INC., CANTOR, 
EI’i'ZGERA.LI) f. CO., INC., BRUCE R. DAVIS, 
JEROME ZI ’-'MERMAN , RALPH M. BECKER, SAUL 
BECKER, BERNARD KROLL, MAX SOPIIIER, HAROLD 
LF.VOW, HAROLD B. LEVIN, HARVEY JACOBSON, 
SEYMOUR WEINBERG and RONALD D. FEINMAN, 

Additional Defendantn 
to Counterclaims. 


Defendants Robeit E. Holloway, Melvin S. Taub, Maurice 
J. Brick, Peter E. Simon, Norman Brassier, Charles Gil lor, 

Herbert. E. Harper, Dr. Gordon McKinley, James R. Moseley, 111, 

Jack G. Taylor and Dallas S. Townsend, Jr. by their attorneys, 
Wachtcll , Lipton, Rosen k. Katz, for their answer to the complaint, 
upon information and belief: 

1. Deny the allegations of paragraphs 3, 2, 3, 4, 5, 


7, 8, 12(a), 12(b), 12(c), 12(e), 13(c), 14(a), 14(b), 14(e), 






a 27 

Answer and Counterclaims 


1ft, 1C, 

1 7 

, ! ft , 

1 1 (a - e) , 1 i , 2 2 (,i- 

i ) , 2 3 ( ,-b; , 2 

‘ , 7ft, 

2f , ■ 

■' 7 , 

2R >11x1 

2 r ) 

of l 

\ Ik- 

r on.pl a i rit . 








■- • 

« 

■ y k ri' ’V: 1 < > i' i -' or i i i 

f O) 1 1 '•: 1 :ui 

•; u r f 

1 O 1 (id 

(.O t 

(i . !• 

a 1,1 in 

-1 , 

m f 

o \ 

l.. truth oi the a ’ 

• 'fj.it 1 f - 

con 

(.A 1 j 1 ( .* ( 1 

in mi 

1 < ' 

graphs 

G and 

(.1 









3. 

Do 

riy knowledge or in 

formation 

SUf f 

1 C J. C u t 

to f 

or. ■- 

be 1 i e f 

os 

to 

t he 

truth of the alienation- cc 

>U fa 1 

r.od in 

i veil'.. 

- 

10 of 

the 

corn 

p Jo 

nit except admit that plain! 

d ff 

i s the 

recoia 

holder 

of 

20 0 

• '• / . 

arc. of dJP.. 








4 . 

/»(; 

. i l ti io a 1 1 eqa L i on 

(i 1 pain* 

; I . a) h 

11 Lu 

: d- n 

/ - 

Lhc |.i 

; ) (■ 

;'d 1 

o ! 

■ • of huuinonr o 

IJk in i • 

i C l i 

f: oj ., 

1 . w J 

t 1 ' 




FO 

l\j\ rii'h ' AKFinn/i-- 

,i7i: pi a i p 

_ 1 _ 

. 





ft. 

Ti 

■: complaint fail- 

to state 

: cl a 

i m upo 

n v.’hi 

chi 

relief 

can be 

cjr 

anted. 









FO 

F n Sueri.dj affi KM . 

vivf. 

< • - 
• •>) < 






0 . 

Th 

1 r; four t J neks nub 

j - -c L na t t<. 

•r juried.; < 

i , Oil 

o v, ■ 

t he e], 

1 i : i. 

, J 1. 

* i 

, o in the complain 

i 

t . 








FO 

■: A TillRli AFFIRfWi’ 

TVL DFFhdi 

/-J 






7 . 

Th 

■ - comi > 1 a i nt fails 

to allctjo 

with 

pa r ! i 

c vi 1 a 1 

ity 

the (■ 1 i 

o r t 

t 

i f 

any, mack by plain 

tiff to o) 

1 1 a i n 

the a 

•l i on 

i t 





A 2 8 

Answer and Counterclaimp 

desires from the Board of Trustees and/or the reasons for its 
failure to obtain the action or for not making the effort. 

FOR A PO'JhViI AFFI RMA TIVE DLFjjrjf n: 

8. Plaintiff has failed to make a demand upon the Board 
of Trustees to commence this action as is required under Massachu¬ 
setts law and the Federal Rules of Civil Procedure. 

* ' FOR A. FIFTH AFFT JMATiy.; D liFi.’N f.K 

9. Plaintiff lacks standing to maintain -ihls action 
as a derivative action under the Federal Rules of Civil 
Procedure. 


FOR A SI XTH AFFIR M AT IVK U FFKMF.F 

10. - Plaintiff is not the proper party to maintain a 
derivative aclion on behalf of HJB and does not fairly and ade¬ 
quately represent the interests of the shareholders in enforcing 
any right of PJF>. 

for a , c ;evi;;."I'ii affiwjativf def j.:::;f 

11. Plaintiff is estopped by virtue of its unclean 


hands from maintaining this action. 
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trovers 
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moot. 


'ini:- action docs no1 pro.cent a justicinl.il 
in that events occuriny suhseejuenl to the con. 
action have rendered t he claims alioqod in the 


' 1 c -. ’ i • - 


' DC'-i r. ii f 
cor,ip J a i n t 


FuR A i JIN' i ,i AJ’Fl nMATT Vi; D hPijnf I 

3 3. This Court lacks jur i r.dictiori over the perilous <>f 
defendants Charles Gillen, James R. Moseley, HI, and Jack C. 
l ay lor. 

Fur a Tl I'll AI'FJ 1 ' ' ,T rv : |;;:i . ,q 
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13(d), 14(a), 14(d) and 14(e) of the 1934 Act and the rules and 


requlati: 


vn y~r \ttm t 1 s ' ~i r~\ 4 - V. r\ vr*» i ■» rl -> >" 

l' - '"“ ia W '~ U -/ 


If U. 


Sections 72g, 


78 j (b) , 78m(d), 78n(a), 78n(d) and 78r. (e). Section 5 of the 
Securities Act of 1933 (the "1933 Act"), 15 U.S.C. Section 77(c), 
and Section 7 of the Investment Company Act of 1940 (the "1940 
Act"), 15 U.S.C. Section 80a-7. Acts and transactions complained 
of have occurred in this District. The matter in controversy 
exceeds the sum of $10,000, exclusive of interest and costs. 


TH E PARTIES TO THE COUNTERCLAIMS 

1G. WJB Prime Investors ("NJB") is a real estate 
investment trust ("REIT") organized pursuant to the laws of the 
Commonwealth oi Massachusetts under a Declaration of Trust, 
dated June 16, 1971. The purpose of NJB, as set forth in the 
Declare Lion of Trust, is to invest in real estate equities and 
mortgages so as to quality as a HE IT under the applicable prov i • 
s ions of the Internal Revenue Code. Since its business opera t i < 
commenced on December 1, 1971 the Trust has invented in a diver¬ 

sified portfolio of construction, development, intermediate and 
long-term mortgage loans and real estate equities, including 
purchase-leaseback and related transactions. Funds for these 
investments have been raised through public offerings of the 
Trust's scour It i ox and by bank borrowings. As of May 10 , 1974 , 
WJB had 1,280,454 shares of beneficial interest, outstund i nq winch 
are li.siwd on the American Stool; Exchange (the "Exchange") and . r 
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registered pursuant to .Section 12 of the 1934 .,ct. A:, of t; v i- 

of the filing of this answer and counterclaim-., the Loo’: value of 
NJb's siiarcs exceeded their market value on the Lxcharv . 

17. Defendant:, Kobo i t JJ. Ilol l.oway, Melvin S. Taub, 
Maurice J. Drici:, Peter L . Simon , borman liras, dor, Charles Cl j n or 
Herbert b. Harper, Dr. Gordon McKinley, James R. Moseley, III, 
Jack G. Taylor, and Dallas S. Townsend, Jr., are and at all tir.es 
relevant herein have been the duly elected Trustees of b’Jb, 
invested with all the powers and responsibilities set forth in 
the- aforesaid Declaration of Trust and otherwise conferred by la.; 
Said defendants are hereinafter sometimes collectively referre, 
to as the ’ iiustees". The countcrcl <i j ms here j n set forth arc 
assorted by the Trustees on their own behalf, for and on behalf 


of 

and in 

the 

right of NJB 

and on behalf of call : 

iharcholah rs of 

NJB 

other 

than 

pi ain L i f f 

D- 

Z and the. o acting in 

conce rt. w i th D- 
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Plaiat iff 

D- 

Z Inver h'toiit Company 

("b-/,") in a 
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420 
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C\i -1 ,1'r 
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van formed 

on Api i 

2 3, 

1 n 7 4 

for 

the specific purpo: 

■;e of 

] >urch;i:, i 

ing control 

of NJB. 


J '7 • Add '■ I. i.onui def < -Jut mi! to <*< urn to ro 1 aim:*, Securil; 

, i..: .a ■' me 11 l ( o. , Inc. ( Security" ) is a C. c • i • j i .< Ocrruji at ion 1 /1 ng 

% 

•it:, principal place of business at 420 14th Street, N.W., Atlanta 
C.-orgia and is engaged in real estate development and management, 
apartment and condominium construction and the sale of land. 
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Socuri fry is a controlling shareholder of n-Z and a purchaser of 
notes issued by D-Z ns is more fully set forth hereinafter. 

20. Additional defendant to counterclaims Cantor, 
FiLtrjorald h Co., Inc. ("Cantor Fitzgerald") is a block trading 
specialist and a dealer in securities, registered with the 
National Association of Securities Dealers, with a place of 
business within this District at 1345 Avenue of the Americas, 

Nov; York, Nov; York. 

21. Additional defendant to counterclaims Bruce R. 
Davis ("Davis") is the president and director of D-Z, the 
chairman cf the board of Security and resides at 4332 Conway 
Valley Court, N.W., Atlanta, Georgia. 

22. Additional defendant to counterclaims Jerome 
Zimmerman ("Zimmerman")* is a vice president and director and 

a control ling shareholder of D-Z, is a purchaser of notes issued 
by D-Z as is more fully set fo'th hereinafter and resides at 
3144 Wood Valoy Koaa, N.W., Atlanta, Georgia. 

23. Additional defendant to counterclaims Ralph M. 
Becker ("K. Becker") is the treasurer, secretary and director 
of D-Z and president of Security and resides at 23 Old Ivy 
Square, Atlanta, Georgia. 

24. Add i ( ion.l defend nl to counterclaim:. Saul 

Becker ("S. !'• ■ J.e.r ' ) 1 ,i vi cc» president and di nmt or of 
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D ~'' a: ‘ tl llu - (;Lor of Security and resides at 3J80 VaiJey Road, 
d• Atlanta, Georgia. 

2L>. Additional defendant to couuterclaimr, Bernard 
Krel! ( Kroll") is a purchaser ol notes issued by D-Z as is 

in j ' fully set forth hereinafter and lias im address at 400 
Colon Square, Atlanta, Georgia. 

26. Additional defendant to counterclaim:; ”ax 
oophier ( Sophier ) is a purchaser of notes issued Ijy D-Z as 
is more fully set forth hereinafter, and has an address at 
257b Peachtree Street., N.1J., Atlanta, Georgia. 

27. Additional defendant to counterclaims Harold 
Levow ( Levow") is a purchaser of notes issued by D-Z as is 
more fully set forth hereinafter, and has an address at 1230 
fit. Paran Road, N.W., Atlanta, Georgia. 

28. Additional defendant to counterclaims Harold 
B. Levin ('Levin") is a purchaser of notes issued by D-Z as 
is more fully set forth hereinafter, and lias an add ess at 
J20J Peachtree Street, II.H., Atlanta, Georgia. 

29. Additional defendant, to counterclaims Harvey 
Jacobson ("Jacobson") is a purchaser of notes issued by D-Z 
as is more fully set forth hereinafter, and has an address at 
323fi east Wood Valley Road, 11. W. , Atlanta, Georgia. 

30. 


Additional defendant to counterclaims Seymour 



A 34 

Answer and Counterclaims 

Weinberg ("Wcinbe ") is a purchaser of notes issued by n-Z 
as is more fully set forth hereinafter, and has an address at 
Old Ivy Road, N.E., Atlanta, Georgia. 

31. Additional defendant to counterclaims Ronald 
D. Feirrnan ("Feinman") is a purchaser of notes issued by D-Z 
as is more fully set forth hereinafter, and has an address 
at- 3 310 London Drive, L.W., Atlanta, Georgia. 

32. The additional defendants to the counterclaims 
are collectively refeired to hereinafter as "the additional 
defendants. " 


THE CONSPIRACY, ITS OBJECTIVES 
AND ACTS IN FURTHERANCE THEREOF 


Cii i*Tio r* c* i ]*4 • 


J _ C 


prior to April 13, 1374, D-: 


and the additLonal defendants entered into a plan, combination 
and conspiracy to acquire shares of NJB directly and to join 
v;itli each other and with other persons, firms and entities, the 
ident ities of which art- presently unknown to NJB, in acquiring 
shares of NJB with, the aim of obtaining control of NJB for their 
priv.de gain by the usr of illegal, improper, deceptive and 
fraudulent acts and practices in violation of the provisions of 
the 1933 Act, the 1934 Act and the 1940 Act. The additional 
defendants were instrumental in causing D-Z to commit the 
illegal acts set forth below and participated in such acts as, 


hereinafter alleged. 
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34. In implementing the plan, combinatjon and cm 
spjracy, D-7 and ♦ ,v additional defendants made use, direct. 

or .1 IK -ectJy, of the weana and ins tr union tali ties of inter:.! 
commerce and the mails. 


35. D Z and the additional defendant.-; have* imple- 
nented and continue to implement their plan to Lake ov-r co. 
of NJB by, among other things: (i) filing and uj^mitMtn, 

false and misleading Schedule 13D an/amendments th to to vm 
the Securities and exchange Commission (the "Commission"), r 
Exchange and NJJi; (ii) purchasing on the Exchange and in of h 
transactions substantial amounts of NJB's sliares v.hil 2 cone, 
the true purpose of such purchases and otherwise fraudulent 1 • 
withholding material information from NJB’s shareholders and 
the investing public in connection with such purchases; and ( 
soliciting the proxies, consents and authorization of njb si, 
holders without first filing the information required by ts 
15 34 Act and without disclosure of their plans and purposes 
other material information. 

36. L>- 7, and the additional defendants' plan, combi 

tion and conspiracy had and has as its objective the tako-ovi 
°f control of NJB and its assets for the purpose of making u: 
of NJB’s assets for their personal gain by gaining control of 
NJB's real estate assets and making use of those assets in 
connection with the business of 1 )-Z and .Security to the del ri 
of nJB's shareholders who have invested m NJB for, among ol ,, 
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reasons, the advantages of being a shareholder in a REIT. The 
actions of L>- Z and the additional defendants threat on and wil] 
continue to threaten the REIT status of IJJB under the applicable 
provisions of the Internal Revenue Code, all to the detriment 
of lain and its shareholder.". Moreover, the acquisition of 
control was to bo, and is being, accomplished by use of illegal 
means, including failing to disclose the fact that the acquisi¬ 
tion of such control would be illegal, all as detailed below. 

37. As is more particularly set forth hereinafter, 
in furtherance of and pursuant to the aforesaid illegal plan, 
during the period April 19, 1974 through July 3, 1974, D-Z 
purchased a total o±. 158,900 shares of EJB which cons Li Lutes j - 
excess oi 121 of NJii's outstanding shares; and, since July 8, 
1974 D-Z has continued to acquire and attempt to acquire addi¬ 
tional shares of JjB. The acquisition of said shares was and 
is llegal in that, among other things, it: 

A. Violates the margin requirements of Section 7 
of the 19 34 Act and of the Board of Governor:, of the 
Federal Reserve System; 

B. Violates provisions of the l nvost >nt Com pan/ 

Act of 1940, and particularly. Section 7 thereof; arid 

C. Violates the "tender offer" provisions of 
Die 1934 Act, and particularly. Section 14(u) thereof. 


A 3? 

Answer and Counterclaims 

38. Moreover, the Schedule 13D and the amendments 
thereto filed with the Commission and available to the investing 
public violate Sect.'ons 13 and 14 of the 1934 Act in fail inq to 
disclose the violations set forth in paragraph 37 and in failin') 
to disclose other material facts set forth below. 

FIRST COUNT';'iXU,A1 M 

39. The Trustees repeat and reallege paragraphs 15 
through 38, inclusive of this answer and counterclaim with the 
same force and effect as if fully set forth herein. 

40. In furtherance of and pursuant to the aforesaid 
illegal plan, and commencing at a time unknown to uJB but 
believed to be no later than April 19, 1974, and continuing 
through the date of the filing of this answer and counterclaim, 
D-Z and the additional defendants have engaged in the solicita¬ 
tion of proxies, consents and authorizations from iWB sharehol¬ 
ders in an effort to gain control of NJB. In an attempt to gain 
tiliie for this effort, D-Z sought to enjoin the holding of NJB's 
annual meeting by filing the complaint heroin. D-Z's motion 
for a preliminary injunction was denied by Judge Gunnel la of 
the Southern District of Nov; York in an opinion dated June 11, 
1974. D-Z's application lor an expedited appeal was denied by 
the United States Court of Appeals for the Second Circuit on 
Juno 12, 1974. When D-Z's effort to enjoin the NJB annual 
meeting failed and the meeting was held as scheduled, D-Z and 
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the additional, defendants continued to solicit proxies, consent 
and authorisations in an attempt to call a special meeting of 
NJB's shareholders in order to oust the present trustees. The 
solicitations of NJB shareholders as continuing and is illegal 
in that, among other things: 

(i) D-Z and the additional defendants 
solieitad proxies, consents and authorizations 
from more than ten shareholders of NJB, although 
they have not filed .Schedule J 4J> as required by 
Section 14(a) of the 1934 Act and Regulation 
14(a) promulgated thereunder; 

(ii) D-Z anci the additional defendants 
solicited proxies from more than ten share¬ 
holders of NJB, although the persons solicited 
were not, and had not been, furnished with a 
proxy statement containing the information 
specified in Schedule 14A; 

(iii) D- 7, and the additional dr fondants 
solicite d proxies from NJB shareholders by 
making use of false and Mis leading statements 
which fraudulently misstated or omit led material 
facts in violation of Rule 14a-9 promulgated 
under Section 14(a) of the 1934 Act. 


41. By reason of the foregoing, NJB shareholders. 
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whoso proxies, consents and authorizations have been and uie 
being solicited, are being deprived of the information they need 
to evaluate properly the plans, proposals and purposes of D-Z 
and the additional defendants and which is required to be 
disclosed to them by Section 14(a) of the 1934 Act and the rules 
and regulations promulgated thereunder. For example, D-Z and 
the additional defendants have failed to disclose to NJB share¬ 
holders even the identiy of those persons proposed by D-Z and 
the additional defendants to serve as new or additional trustees 
and officers of NJB and at least in some instances D-Z, while 
directly or indirectly soliciting proxies or consents to call a 
meeting, has failed to disclose its own identity and purposes. 

42. These violations oi Section 14(a) are continuing 
and unless restrained will continue to cause NJB and its share - 
holders irreparable harm. 

43. The Trustees have no adequate remedy at law. 

PKC OND C PU1 1 TDRC T,A_TM 

44. The Trustees repeat and reallege paragraphs IS 
through 38 inclusive, of thi s answer and counterclaims wi th the. 
same force and effect as if fully set forth hr n in. 

43. The Schedule 131) and Amendments Nos. .1 through 3 
thereto heretofore filed by D-Z state that D-Z has borrowed 
$900,000 from Security, Zimmerman, Kroll , Sophier, Levow, I.ovin, 
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Jacobson, Weinberg and Feinman (referred to herein collectively • J 

as the "Note Purchasers") in an allegedly "private placement" 
ol its 6* promissory notes clue March 31,1975 and further state 
that additional funds were obtained by margin borrowings from 
Cantor Fitzgerald and from Ladenburg, Thalrnann L Co. , secured by 
pledges of all except 5,400 of the NJ3 shares purchased. Such 
borrowings are an integral part of D-Z's financing arrangements 
for the purchase of WJB shares and Cantor Fitzgerald has parti¬ 
cipated in the arrangement of such borrowings. 

46. The UJB shares purchased by D-Z pursuant to its 
plan are listed on the Exchange, and any extension of credit by 
a broker-dealer made for the purpose of purchasing shares, or 

the arrangemer^ of any such extension of credit by a broker-dealer, 
is subject to the margin requirements of Section 7 of tlie 1934 
Act and the regulations of the Board of Governors of the Federal 
Reserve System (the "Board"). 

47. The aforesaid 6 l promissory notes are an "extension 
of credit" within the meaning of Section 7 of the 1934 Act and 
Regulations G, T and X promulgated thereunder by the Board (12 
CFR Section 207, 12 CFR Section 220, and 12 CFR Section 224). 

48. Cantor Fitzgerald violated and continues to violate 
Regulation T. Section 7(a) of Regulation T (12 CFR Section 220.7 
(a)) prohibits any broker-dealer from arranging for the extension 
or maintenance of credit to a customer of the broker-dealer except 
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upon the name terms and conditions as those upon which the broker- 
dealer, under Regulation T, could extend or maintain credit to the 
customer. A broker-dealer cannot extend unsecured or undersecur <vc 
loans for the purpose of purchasing securities. The aforesaid 6t 
promissory notes constitute an underscored extension of credit. 

In arranging for the aforesaid underscored extension of credit 
from Security, Zimmerman, Kro.l 1 , Sophier, Levow, Levin, Jacobson, 
Weinberg and Foinman on terms end conditions more favorable than 
those upon which Cantor Fitzgerald could extend credit to D-Z, 
Cantor Fitzgerald has violated Regulation T. 

49. Furthermore, the extension of credit by Cantor 
Fitzgerald for the purpose of purchasing NJB shares with full 
knowledge of the arrangements made for financing tire remaining 
portion of the purchase price for such shares from proceeds of the? 
borrowings from the Note Purchasers and in conjunction with such 
borrowings constitutes an extension of credit and participation In 
an arrangement of extension of credi t by a broker-dealer in v Lo¬ 
la ti on of Regulation T. 

50. Additional defend..’; 1 , Security, Darns, Zimmerman, 

R. Booker and S. Becker as controlling persons of D-Z, by parti¬ 
cipating in i borrowing prohibited my Regulation T, have violated 
Regulation X. 


51. Additional defendants Security, Zimmerman and the 
other Note Purchasers hove violated ond continue to violate 
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Regulation G. Any extension of credit in an amount of $50,000 
or more for the purpose of purchasing listed .shares which is 
secured by those shares is subject to the margin requirements. 
Regulation G prohibits persons other than a broker-dealer or a 
bank from extending such credit other than in compliance with 
said regula*'on. The extension of credit to D-Z by Security, 
Zimmerman, KrolL, Sophier, Levow, Levin, Jacobson, Weinberg and 
Feinman is and will be "indirectly secured" by the NJJl shares 
purchased and intended to be purchased. Section 20*7.2 (i) of 
Regulation G defines "indirectly secured" as 


"any arrangement with the customer (D-Z] under 
which the customer's right or ability to sell, 
pledge, or otherwise dispose of margin securities 
owned by the customer is in any way restricted as 
long as the credit remains outstanding, or under 
which the exercise of such right, whether by 
written agreement or otherwise, is or may be cause 
for acceleration of the maturity of the credit. . . 


7\n arrangement between Zimmerman, Security and the other Note 
Purchasers and D-Z exists which indirectly secures the extension 
of credit. Security and Zimmerman, as disclosed in the Schedule 
.1.31) filed by D-Z, and the other Note Purchasers, are controlling 
persons of D-Z and have the power to determine whether D-Z sells, 
pledges or otherwise disposes of the WJB shares and, therefore, 
.Security, Zimmerman and the other Note Purchasers are in the 
position of lenders hoi ding collateral. Any of the aforesaid 
arrangements render the extension of credit indirectly secured 
within the meaning of Section 207.2 (i) of Regulation G. The* 
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extension of credit, to d-Z by Security, Xirorr rr.v.r, ami the other 
Note Purchasers and tin- failure to file the schedule s requir a 
by Regulation G and the borrowing of such credit by P-Z violate 
the requirements of Section 7 of the 1934 Act and Regulations 
G and X promulgated by tne hoard an that the extension of credit 
exceeds the maximum ai loved lay h gelation G and that th No- • 
Purchasers arc acting as unregistered lenders under Regulation G. 

53. Additional defendants Security, bavin, Zi tuner:;, an , 
R. Becker and G. Becker, as cot: 1 rolling persons, of b-Z, have 
violated Regulation X in partialpating in the afos said borrowing 

33- 11 f. t i 1 G the additional a- : ■ ■ viol..* 1 

and threatening future violations of the margin r<- juircmenls 
as set fortli above. 

34. The Trustees have no adequate remedy at lav:. 

T1I TRP COlf." 'PRC LA 1.M 

53. The Trustees repeat: and ret; 1.1 ego paragraphs Id 
through 38, 1 m ius.1v' , of this answer and counterclaim with the 
same force and effect as. if fully set forth herein. 

36. |)-Z is an Investment company under Sections 3(a) (i 

and 3 la) (iii.) ol the 1'MO Act in that, among other things, it. 
both If Ids itself out as. being engaged primarily in the business 
of inventing and proposes to engage primarily in the business of 
investing in securities and has acquired and holds investment 
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securities (consisting of NJB shares) exceeding more than 4 01 
o£ its ass.els. 

57. D-Z is not exempt, from the 1940 Act by reason 
of the number of its shareholders in that, it is making ana 
proposes to make a public offering of its securities, including 
specifically the 61 promissory notes referred to in paragraph 45 
above, in violation of Section 5 of the 1933 Act. 

5t. D-Z has not registered as an investment comoany 
as required by the provisions of the 1940 Act or registered its 
G&, promissory notes, pursuant to Section 5 of the 19 3 3 Act. 

59. The Schedule 13D tiled by D-Z is false and mis¬ 


leading in that it fails to state that D-Z is an unregistered 
investment company, and that, accordingly, the purchasers of 
NJB shares are void by reason of Section 7 of the 1940 Act and 
in violation of Section 5 of the 1933 Act. 


GO. The Trustees have no ado:’.. to 


1 ' f -» 4- 1 rtr.» 

* 7 V. 1. waV. 


f our th coni n ;er cla ui 

61. The Trustees repeat and reallege paragraphs 15 
through 33, inclusive, of this answer and counterclaim, with the 
same foicc and effect as if fully set forth herein. 

G2. By reason of their control of D-Z and the extension 
of credit g, anted to D-Z by the Note Purchasers and the partic.i- 
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pation by Cantor Fitzgerald in the arrangement of the financing 
for D-2, D-2 and the additional defendants constitute a syndicate 
or group for the purpose of acquiring, holding, or disposing of 
NJH shares and pursuant to Section 13(d) are required to file but 
have not filed a Schedule 13 d. 

63. The Trustees have no adequate remedy at. law. 

FIFTH CPU; ITiJUCLA LM 

64. The Trustees repeat and real] qo paragraphs 16 
through 38, inclusive of this answer and counterclaim with the 
same force and effect as if fully set forth herein. 

66. During the period April 19, 1974 through July 8, 
1974 D-Z has purchased a total of 168,500 shares of NJB stock as 
follows: 


Date of Purchase 

Number of Shares 

Source 

April 19, 1974 

1,000 

Exchange 

April 22, 1974 

4,600 

Exchange 

April 23, 1974 

60,000 

Over-The-Counter 

April 26, 1974 

5,400 

Exchange 

flay 2, l f *74 

200 

Exchange 

May 6, 1974 

3,200 

Exchange 

May 10, 1974 

900 

Exchange 

May 14, 1974 

2,00 0 

Exchange 

May 16, 1974 

1,200 

Exchange 
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Date 

of 

Purchase 

Number of Shares 

Source 

May 

22, 

1974 

200 

Exchange 

May 

24, 

1974 

19,000 

Exchange 

May 

23, 

1974 

10,000 

Exchange 

June 

5, 

19 7 4 

500 

Exchange 

June 

6, 

1974 

500 

Exchange 

June 

14, 

1974 

6,900 

Exchange 

June 

37, 

1974 

3,100 

Exchange 

June 

13, 

1974 

3,000 

Exchange 

June 

26, 

1974 

3,000 

Exchange 

June 

27, 

19 7 4 

8,700 

Exchange 

July 

1, 

1974 

2,200 

Exchange 

July 

2, 

1974 

10,000 

Exchange 

July 

3 > 

1974 

7,200 

Over-The-Counter 

Jul y 

3, 

1974 

5,700 

Exchange 


G6. The aforesaid continuing large-scale purchase: of 
NJB shares by D-Z and the additional defendants acting in concert 
with D-Z have been made with the announced purpose of taking over 
control of NJB emd have been coupled with private solicitations 
and negotiai. Lons to purchase available additional shares for the 
same purpose. The aforesaid large-scale buying program of D-Z 
with the announced purpose of taking over control of NJB cons5 - 
tutes a tender offer or request or invitation for tenders as de¬ 
fined in Section 14(d)(1) of the 1934 Act and Rule 14d-l promul¬ 
gated thereunder. As a result of the aforesaid purchases made by 
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or for D-Z prior to and on April 23, 1974, D-Z became the bene¬ 
ficial owner of -in excess of 51 of the total number of outstanding 
shares of NJB not later than April 23, 1974. 

67. By virtue of the aforesaid facts b-Z, before making 
the aforesaid purchases of NJB shares, and at the very least 
before or contemporaneous with the purchases as a result of which 
D-Z acquired 51 of NJB shares, was required to issue and file the 
statement required by flection 14(d) (1) of the 1934 /vet and Hu.'e 
14d-l promulgated thereunder, but failed to do so and thereby 
violated said Section and said Rule. 

60. Although on or about May 3, 1974 b-Z did. file with 
the Commission a Schedule 13b "pursuant to Section 13(d) of the 
Securities Exchange Act of 1934", and thereafter filed several 
Amendments to its Schedule 13D, said Schedule 13D and Amendments 
thereto do not comply with the requirements of Section 14(d) (1) 
of the 1934 Act and Rule 14d-l promulgated thereunder, in that, 
among other things, said Schedule 13D and Amendments do not 
acknowledge and identify that the NJB share purchases by and for 
D-Z in fact constitute a tondci offer as defined in Section 14(d) 
(1) of the 1°34 Act and Rule 14d-l, nor do such Schedule and 
Amendments provide all the info;motion required by Section 14(d) 
and Rule 14U-1 with respect to a tender offer. 


69. The aforesaid failure; by D-Z to file statements 
required by Section 14(d)(1) of the 1934 Act and Rule 14d-l 


promulgated thereunder acknowledging that D-Z wan in fact making 
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a tender of fur for NJB shares and making the other disclosures 
required by Section 14(d)(1) and Rule 14d-l constitutes a vio¬ 
lation of Section 14(c) of the 1934 Act. 

70. Pursuant to Section 14(d)(7) of the 1934 Act and 
to Section 10b of the 1934 Act and Rule 10b-13 promulgated there¬ 
under, D-Z is required during the course of its tender offer 
purchases to pay all sellers the same price for tendered shares. 
The aforesaid purchases by D-Z of NJB shares were however made 

at varying prices from different sellers in violation of Sections 
14(d)(7) and 10(b) of the 1934 Act and Rule 10b-13 promulgated 
thereunder. 

71. The aforesaid tender offer by D-Z for IJJB chares 
.violates Section 14(d)(5) of the 1934 Act in that such tender 
offer has not provided NJB shareholders with the.* requisite period 
of seven days after the details of the tender offer are made 
public to withdraw the shares which such shareholders are 
tendering. 


12. The aforesaid violations of Sections 10(b), 34(d) 
and. 14(e) of the .1 934 Act and the aforesaid Rules promulgated 
thereunder have deprived tendering shareholders of the information 
concerning the Lender offer and the tender offeror required to 
be disclosed by Section 14(d) as well as the parity of treatment 
required by Sections 10(b) and 14(d)(7). Such violations render 
all purchases and attempts to purchase NJB shares pursuant to 


such tender offer illegal and void. 
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73. The Trustees have no adequate remedy at lav. 

SJXTJI CO U N T il RC T. A1M 

74. The Trustees repeat and reallege paragraphs 15 
through 38 inclusive of this answer and counterclaims with the 

same force and effect as if fully set forth herein. 

O 

75. On or about May 3, 1974, pursuant to and in fur¬ 
therance of their unlawful plan, combination and conspiracy, 

L)-Z filed with the Commission a Schedule 13D "pursuant to E'ctinn 
13(d) of the Securities Exchange Act of 1934" with respect to 
the acquisition of shares of K'JB by D-Z; Amendment Mo. ] to 
Schedule 13D was filed by D-Z on or about May 21, 1974; Amendment 
No. 2 to Schedule 13D was filed by D-Z on or about June 3, 1974; 
and Amendment No. 3 to Schedule 13D was filed by D-Z on or about 
July 9, 1974. The Schedule 13D and Amendments Nos. 1, 2 and 3 
were false and misleading, contained untrue statements of material 
facts and omitted to state material facts necessary in order to 
make the statements made under the circumstances in which they 
were made not misleading, in that, among other things, they: 

(a) failed to disclose that. D-Z and the addi¬ 
tional defendants had engaged in unlawful solici¬ 
tations ot proxies, consents and authorizations in 
violation of Section 14(a) of the 1934 Act, as is 
more fully set forth in paragraphs 40 through 42 
hereof; 
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m 

(b) failed to disclose extensions of credit 
in violation of Section 7 of the 1934 Act and the 
margin rules promulgated thereunder by the Board, 
including the failure to file appropriate Schedules 
and the making of appropriate disclosures under said 
Section and Rules, as is more fully set forth in 
paragraphs 45 through 53 hereof; 

(c) failed to disclose that D-Z and the addi¬ 
tional defendants have engaged in transactions in 
violation of Section 7 of the 1940 Act and Section 
5 of the 1933 Act, as is more fully set forth in 
paragraphs 5G through 58 hereof; 

(d) failed to reveal the existence of the afore¬ 
said syndicate and group, as is more fully set forth in 
paragraph 62 hereof; and 

(e) failed lo reveal that D-Z and additional 
defendants were engaged in making ,m illegal Lender 
offer with respect to NJB shares without complying 
with the provisions of Section 14(d) of the 1934 
Act cas is more fully set forth in paragraphs 65 

t. Tough 72 hereof. 

I 

76. Additionally, D-Z's Schedule ]3D and Amendment: 

Wos.l, 2 and 3 filed with the Commission were false and mis- 

) 

leading, contained untrue statements, of material facts and , 

i 

I 
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omitted to state material facts necessary in order to in^):e the 
statements made under the circumstances in which they were mod 
not misleading, in that, among other things, they: 

(a) failed to disclose the intention of D-Z 
and the additional defendants to cause NJB to 
cease operations as a BEIT and to liquidate the 
property of NJB and/or to merge NJB with Security, 
with irreparc\ble and substantial adverse economic 
effects, including the imposition of additional 
taxes, on the shareholders of NJB; 

(b) failed to disclose that D-Z was formed 
for the specific purpose of obtaining control 
of NJB and for the purpose of attempting to 
shield the true controlling parlies in .interest; 
from having to make the required disclosures 
thereunder; 

(e) failed to disclose material information 
concerning the terms of the 01 promissory notes 
and the rights of the Note Purchasers; 

(d) failed to disclose that wjihout the assets 
of NJB, D-Z would not haee sufficient funds of its 
own to pay off the G% promissory notes and that D-Z 
intends to pay off the promissory notes with the 
assets of NJB, all to the detriment of the other 


NJB shareholders; 
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(o) failed to disclose any information whatso¬ 
ever concerning Security, including information 
concerning Security's coutro11ing shareholders; 

(f) failed to disclose any financial information 
whatsoever concerning either D-Z or Security; 

(g) sets forth D-Z's intention ultimately to 
control, through share purchases, the management 
;md policies of NJR. However, the Schedule 1 3D 
failed to disclose that in order to control the 
management and policies of NJB through share 
purchases, D-Z would threaten the loss of NJB's 
REIT tax benefits in that if 50% of NJB's shares 
are owned by five or fewer individuals said tax 
benefits would be forfeited; 

(h) sets forth D-Z's intention ultimately to 
control the management and policy of NJB, through 
share purchases. However, the Schedule 13D fails 
to di‘;close that there are insufficient funds 
presently existing to purchase sufficient additional 
shares to control the management and policy of NJB 
and tn.it D-Z will be forced to make a further public 
offering of its securities in order to raise said 
funds, and in fact is continuing t o attempt to sell 
its promissory' notes to raise such fund:;, or the 
Schedule 13D is false in that it fails to set forth 
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any arrangements or eontractr. to obtai n additional 
funds for such share purchases; 

(i) failed to ci 1 sc.l o'.e D--Z’s pi an:; ar proi >o:;al r 
with respect to NJB in any meaningful manner. The 
statement of b-Z's intentions in the Schedule 1 ID 

is so broad as to b< meaningless and, in fact, is in 
itself false, and misleading in that it improperly 
and unlawfully failed to disclose (a) b-Z's intention 
to liquidate: the real estate holdings of NJB, (b) 
that any merger or srmilar action requires the af¬ 
firmative vote of the holders of two-thirds of the 
outstanding shares, (c) that any merger of NJB with 
D-7, or Security would cause NJB to lose its RETT tn;: 
benefits, (d) D-Z's intention to modify or terminate 
the advisory agreement between NJB and NJB Prime 
Advisors (the "Advisor"), (e) that a modification 
or termination of the Advisory contract between NJB 
end the Advisor wouId cause NJB to lose its rights 
under the Advisory contract to (i) a UK. participation 
in the mortgage Ioann of the New Jersey Bank and (ii) 
a right of first refusal in any mortgage loan or 
real estate equity investment presented to Prime Motor 
Inns, Inc.; 

(j) failed to disclose that purchases prior 
to April 27, 1974 were not made by D-Z but, were 
made by •ecuri.ty; 
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(k) failed to disclose that NJB's trustees 
might be required, in order to maintain NJB's 
REIT tax benefits, to void and prevent sales of 
NJB shares to D-Z or to redeem shares already 
purchased by D-Z at a significant cash outlay, 
and that as such any transaction between D-Z 
and NJB shareholders may have to bo voided to 
protect the REIT satus of NJB. 

77. Furthermore, during the period from June 3, 1574 
through July 9, 1974 plaintiff D-Z and additional defendants 
acting in concert with plaintiff D-Z failed to comply with the 
requirements of Section 13(d)(2) of the 1934 Act and Rule 13d-2 
promulgated thereunder in that D-Z failed promptly to file during 
said period amendments to its Schedule 13D setting forth material 
changes which had occurred in the facts as set forth in said 
Schedule 13D and Amendments 1 and 2 thereto, including the facts 
that throughout said period D-Z was making large-scale purchases 
both on the American Stock Exchange and Over-the-Counter as set 
fortli in paragraph <35 hereof and that D-Z was continuing to 
offer and to sell its 67 promissory notes in order to obtain 
additional financing to purchase NJB shares. 

78. By virtue of the failure of D-Z promptly to 

file amendments to its Schedule UD during the period from June 3, 
1974 to July 9, 1974, it was concealed from the Trustees, NJB 
and NJB's other shareholders that the unusually heavy trading 
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activity in I-JJJl share:; and cons.quonl market ro-ults throughout 
this pet i.ocl was due to D— Z's purchase?; pursuant to it?; a Core said 
plan and tender offer program. 

79. Tlie a tore said fraudulent actions, nondisclosure;: 
and misstatements in furtherance of the illegal plan, combi notio; 
and conspiracy to seize control of MdB, threaten to impair too 
present ability of WJB to carry on its business. These threaten- 
injuries result from the uticcrtainty regarding the future manage- 
mcmt of NJB, its future policy and conduct of its bus .in on.;. 
Moreover, the actions of D-Z and the additional defendant.?; in 
furtherance of their illegal plan, combination and consp.'.racv, 
deprive NJB sharenolders and the investing public, of material 
facts necessary to an enlightened decision relating to MJD and 
its securities. 

BO. The aforesaid violations of Sections 13(d) and 
14(e) of the 1934 Act render all purchaser, and attempts to pur¬ 
chase NJD stock illegal and void under said Sections. 

81. Ti;e Trustees have no adequate, remedy at law. 

WHERFFOPD, the Trustees request judgment: 

A. Dismissing the complaint together with costs and 
disbursements of this action, including reasonable attorneys' 
foes; 

li. Directing that l)-7, and the additional defendants 
be leguired to divest themselves of all shares of WJB acquired 
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at the time when such purchases were Made in violation of the 
19 34 Act arid the 194 0 Act; 


C. Enjoining preliminarily and permanently D-Z and 
the additional defendants, their agents and all others acting 
in concert with thorn or on their behalf, directly or indirectly, 
from any of the following activities: 


(1) Acquiring or attempting to acquire 
in any manner any shares or other securities of 
NJB; 

(2) Making any tender offers for or requests 
or invitations for tenders for NJB shares; 


* 


(3) Borrowing or extending credit in vio¬ 
lation of the margin requirements; 

(4) Soliciting from any NJB shareholder 
any proxy, consent, or authorization to vote NJB 
shares; 


(5) Voting in person or by proxy any 
shaves of mjb held or acquired riyri ng the axi stance 
of the illegal scheme; 

(6) Otherwise utilizing or attempting to 
utilize any such shares previously so acquired as 
a means of controlling or affecting the management 
of NJB; 


(7) Exercising or attempting to exercise, 
directly or indirectly, any influence on the 
management of NJB; and/or 

(8) Taking any other steps in furtherance 
of the fraudulent plan, scheme and conspiracy to 
gain control of NJB in violation of the 1934 Act 
and the 1940 Act and the rules and regulations 
promulgated thereunder; 


D. Enjoining D-Z and the additional defendants and ^11 


others acting in concert with them or on their behalf from taking 
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any oi the actions set forth J .1 paraiji'aph C-1 through C-8 above 
until the effects of the conspiracy have been fully dissipated 
and (lie nnl awful acts committed pursuant to the conspiracy 
have be 1 n fully corrected, inolnd' nq, but not limited to, the 
filing by 1)-’/ and the additional defendant.', and others acting 
in concert with them or on their behalf of accurate and .suffi¬ 
cient statements pursuant to the provisions of Sections 13(d) , 
14(a) and 14(d) of the 1934 Act and the rules and regulations 
promuIqated thereunder; 

E. Directing that NJE: nd the Trustees be reimbur: ;d 
by D -7, and the additional defendants for t costs, expenses 
and damage caused to HJB and the Trustees Ly the unlawful acts 
of u and th additional def enfant.s, including rcar.onablc 
attorneys' fees; 

F. For such other and further relief as to this Court 
may seem just and proper. 


Dated: dew York, Ho-w York 
duly 14, 1974 


WACHTET.h, Ul'TOIJ, ROSED b KATZ 


By 


• r ■ 




V 


A Member Of The Firm 


Attorneys for Defendants 

Robert. E. Holloway, Melvin S. Taub, 

Maurice J. Brick, Peter E. Simon, 

Norman brassier, diaries Gtiler, 

Herbert. E. Harper, Dr. Gordon McKinley, 
James R. Moseley, 111, Jar!: G. Taylor, 
Dallas S. Townsend, Jr. 

299 Park Avenue 
New York, New York 10017 
( 212 ) 371-9200 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


D-Z INVESTMENT COMPANY, 

Plaintiff, 


-against- 

ROBERT E.‘HOLLOWAY, MELVIN S. TAUB, 
MAURICE J. BRICK, PETER E. SIMON, 

NORMAN BRASSLER, CHARLES GILLER, 

HERBERT E. HARPER, DR. GORDON McKlNLEY, 
JAMES R. MOSELEY, III, JACK G. TAYLOR, 
DALLAS S. TOWNSEND, JR. and HJB PRIME 
INVESTORS, 


Defendants, 


-and- 


74 Civ. 2379 (I.B.W.) 


REPLY TO 
COUNTERCLAIMS 


SECURITY MANAGEMENT CO., INC., CANTOR, : 
FITZGERALD & CO. , INC., BRUCE R. DAVIS, 
JEROME ZIMMERMAN, RALPH M. BECKER, : 

SAUL BECKER, BERNARD KROLL, MAX SOPHIER, 
HAROLD LEVO’W, HAROLD B. LEVIN, HARVEY : 
JACOBSON, SEYMOUR WEINBERG and RONALD 
D. FEINMAN, _ : 

Additional Defendants : 
to Counterclaims. 


Plaintiff D-Z Investment Company ("D-Z") by its attor¬ 
neys, Rubin Wachtel Baum & Levin, for its reply to the purported 
counterclaims (the "counterclaims") asserted against it by defen¬ 
dants Robert E. Holloway, Melvin S. Taub, Maurice J. Brick, Peter 
E. Simon, Norman Brassier, Charles Giller, Herbert E. Harper, Dr. 
Gordon McKinley, James R. Moseley, III, Jack G. Taylor and Dallas 
S. Townsend, Jr. ("the individual defendants"), alleges as follow 






Reply to Counterclaims 


FIRST DEFENSE 

As to the All egations Applicable to All Counterclaims 

1. Denies each and every allegation contained in para¬ 
graph 15 of the counterclaims, except admits that the individual 
defendants purport to ground this Court's jurisdiction of the 
counterclaims upon 28 U.S.C. 551331(a) and 1337 and Section 27 of 
the Securities Exchange Act of 1934 (the "1934 Act") [15 U.S.C. 

§78(aa)] and on the jurisdictional basis of D-Z's claims and that 
the individual defendants purport to assert claims allegedly 
arising under Sections 7, 10(b), 13(d), 14(a), 14(d), 14(e) of the 
1934 Act [15 U.S.C. §§78g, 7 8 j(b) , 7 8m(d), 7 8n (a) , 78n(d), and 
78n(e)], Section 5 of the Securities Act of 1933 (the "1933 Act") 

15 U.S.C. §77e, and Section 7 of the Investment Company Act of 

* 

1940 (the "1940 Act") 15 U.S.C. §80a-7. N 

2. Denies knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in paragraph 

16 of the counterclaims, and refers to the public record and pub- 

filings and public statements made by or on behalf of defendant 
NJB Prime Investors ("NJB"). 

3. Denies each and every allegation contained in para¬ 
graph 17 of the counterclaims, except admits that each of the in¬ 
dividual defendants presently purports to hold and does hold 

_ f<^cto the office of Trustee of NJB and that the counterclaims 

arc purportedly asserted by the individual defendants on their own 
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behalf, on behalf of and in the right of NJB, and on behalf of all 
shareholders of NJB other than D-Z and those alleged to be acting 
in concert with D-Z. 

4. Denies each and every allegation contained in para¬ 
graph 18 of the counterclaims, except admits that D-Z is a Dela¬ 
ware corporation which was formed on April 23, 1974 and which lias 
its principal place of business at 420 14th Street, N.W., Atlanta, 
Georgia. 

5. Denies each and every allegation contained in para¬ 
graph 19 df the counterclaims, except admits that Security Manage¬ 
ment Co., Inc. is a Georgia corporation which has its principal 
place of business at 420 14th Street, N.W., Atlanta, Georgia and 
which is engaged in real estate development and management, and 
apartment and condominium construction and the sale of land and is 
a shareholder of D-Z and a purchaser of certain notes issued by 
D-Z. 

6. Denies knowledge or information sufficient to form . 
a belief as to tne truth of the allegations contained in paragraph 
20 of the counterclaims, except admits that Cantor, Fitzgerald & 
Co., Inc. is a dealer in securities with a place of business at 
1345 Avenue of The Americas, New York, New York. 

7. Admits the allegations contained in paragraph 21 of 
the counterclaims. 

8. Denies each and every allegation contained in para- 
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graph 22 of the counterclaims, except admits that Jerome Zimmerman 
is a vice president, a shareholder, and a director of D-Z, resides 
at 3144 Wood Valley Road, N.W., Atlanta, Georgia, and is a pur¬ 
chaser of certain notes issued by D-Z. 

9. Admits the allegations contained in paragraphs 23 
and 24 of the counterclaims. 

10. Denies each and every allegation contained in para¬ 
graphs 25, 26, 27, 28, 29, 30 and 31 of the counterclaims, ex¬ 
cept admits that Bernard, Kroll ("Kroll") has an address at 100 
Colony Square, Atlanta, Georgia; Max Sophier ("Sophier") has an 
address at 2575 Peachtree Street, N.E., Atlanta, Georgia; Harold 
Levow ("Levow") has an address at 12 35 Mt. Paran Road, II.W., 
Atlanta, Georgia; Harold B. Levin ("Levin") has an address at 
1293 Peachtree Street, N.E., Atlanta, Georgia; Harvey Jacobson 
("Jacobson") has an address at 3236 East Wood Valley Road, N.W., 
Atlanta, Georgia; Seymour Weinberg ("Weinberg") has an address at 
Old Ivy Road, N.E., Atlanta, Georgia; and Ronald D. Feinman 
("Feinman") has an address at 5310 London Drive, N.W., Atlanta, 
Georgia; and that each of Kroll, Sophier, Levov/, Levin, Jacobson, 
Weinberg and Feinman is a purchaser of certain notes issued by 
D-Z. 

11. Replying to the allegations contained jn paragraph 
32 of the counterclaims, avers that no response j s necessary 
thereto. 
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12. Denies each and every allegation contained in 
paragraphs 33, 34, 35, 36, 37 and 38 of the counterclaims. 

As to the First Counterclaim 

13. Replying to the allegations contained in paragraph 
39 of the counterclaims, repeats the replies made herein to para¬ 
graphs 15 through 38 of the counterclaims. 

14. Denies each and every allegation contained in para¬ 
graph 40 of the counterclaims, except adnu s that D-Z's applica¬ 
tion for a preliminary injunction was denied by Judge Cannella of 
this Court in an opinion dated June 11, 1974 and that the United 
States Court of Appeals for the Second Circuit denied D-Z's motion 
for an expedited appeal on June 12, 1974. 

15. Denies each and every allegation contained in para¬ 
graphs 41, 42 and 43 of the counterclaims. 

As to the Second Counterclaim 

16. Replying to the allegations contained in paragraph 
44 of the counterclaims, repeats the replies made herein to para¬ 
graphs 15 through 38 of the counterclaims. 

17. Denies each and every allegation contained in para¬ 
graph 45 of the counterclaims, except admits the filing of a 
Schedule .13d Statement and certain amendments thereto and refers 
to that statement and those amendments for the information con¬ 


tained therein. 
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18. Denies each and every allegation contained in para¬ 
graph 46 of the counterclaims, except avers that no response is 
necessary to the legal conclusions set forth in that paragraph and 
refers to the statutory provisions cited for the terns, tenor and 
legal effect thereof. 

19. Denies each and every allegation contained in para¬ 
graphs 47, 48, 49, 50, 51, 52, 53 and 54 of the counterclaims. 

As to the Third Counterclaim 

20. Replying to the allegations contained in paragraph 
55 of the counterclaims, repeats the replies made herein to para¬ 
graphs 15 through 38 of the counterclaims. 

21. Denies each and every allegation contained in para¬ 
graphs 56 and 57 of the counterclaims. 

22. Denies each and every allegation contained in ;,ira- 
graph 58 of the counterclaims, except avers that D-Z was not nd 
is not required to register as an investment company under the 
Provisions of the 1940 Act and was not and is not required to re¬ 
gister certain notes issued by it under the provisions of the 
1933 Act. 


23. Denies each and every allegation contained in para¬ 
graphs 59 and 60 of the counterclaims. 




A 64 

Reply to Counterclaims 


As to the Fburth Counterclaim 

24. Replying to the allegations contained in paragraph 61 
of the counterclaims, repeats the replies made herein to paragraphs 
15 through 38 of the counterclaims. 

25. Denies each and every allegation contained in para¬ 
graphs 62 and 63 of the counterclaims. 

As to the Fifth Counterclaim 

26. Replying to the allegations contained in paragraph 64 
of the counterclaims, repeats the replies made herein to para¬ 
graphs 15 through 38 of the counterclaims. 

27. Admits the allegations contained in paragraph 65 of 
the counterclaims. 

28. Denies each and every allegation contained in para¬ 
graphs 66, 67, 68, 69, 70, 71, 72 and 73 of the counterclaims. 

As to the Sixth Counterclaim 

29. Replying to paragraph 74 of the counterclaims, re¬ 
peats the replies made herein to paragraphs 15 through 38 of the 
counterclaims. 

30. Denies each and every allegation contained in para¬ 
graphs 75, 76, 77, 78, 79, 80 and 81 of the counterclaims. 
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SECOND DEFENSE 


31. Each of the counterclaims fails to state a claim 
upon which relief can he granted. 



third defense 


32. Each of the counterclaims fails to state a claim 
upon which the equitable relief sought can be granted. 


FOURTH DEFENSE 

33. This Court lacks jurisdiction over the subject mat¬ 
ter of the claims made in the counterclaims and each of them. 

FIFTH DEFENSE 

34. The individual defendants lack standing to main¬ 
tain the counterclaims derivatively on behalf of NJB under Rule 
23.1 of the Federal Rules of Civil Procedure. 

SIXTH DEFENSE 

35. The counterclaims fail to comply with '•lie verifica¬ 
tion requirement applicable to derivative pleadings under Rule 
23.1 of the Federal Rules of civil Procedure. 

SEVENTH DEFENSE 


36. The counterclaims 


may not be maintained derivatively 
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on behalf of NJB because the individual defendants are not fairly 

* 

and adequately representing the interests of the shareholders of 
NJB in enforcing the rights of NJB pursuant to the counterclaims. 

* 

* EIGHTH DEFENSE 

37. The individual defendants lack standing to maintain 
the counterclaims representatively on behalf of certain share¬ 
holders of NJB under Rule 23 of the Federal Rules of Civil Pro¬ 
cedure . 


NINTH DEFENSE 

38. The counterclaims fail to comply with the require¬ 
ments of local Civil Rule 11A of this Court applicable to class" 
actions under Rule 23 of the Federal Rules of Civil Procedure. 

TENT H DEFENSE 

39. The individual defendants may not maintain this ac¬ 
tion as a representative action under Rule 23 of the Federal Rules 
of Civil Procedure because the individual defendants will not 
fairly and adequately protect the interests of shareholders of 
NJB since ‘the claims of the individual defendants and the defenses 
applicable thereto arc particular to the individual defendants. 
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ELEVENTH DEFENSE 

40. The individual defendants lack standing to maintain 
the counterclaims individually and lack standing to maintain the 
counterclaims as Trustees of NJD. 

TWELFTH DEFENSE 

41. The individual defendants having procured their 
election as Trustees of NJB by false and misleading proxy materials 
and in violation of §14(a) of the 1934 Act, are not the duly 
elected Trustees of NJB and lack standing to assert the counter¬ 
claims on their own behalf, in their capacity as purported trustees 
or on behalf of NJB or its shareholders. 

THIRTEENTH DEFENSE 

42. Each of the individual defendants is estopped from 
maintaining any of the counterclaims by virtue of his unclean 
hands. 

FOURTEENTH PETENEE 

43. This Court lacks jurisdiction over additional de¬ 
fendant Security Management Co., Inc. and over the persons of 
additional defendants Davis, Zimmerman, Ralph Becker, Saul Becker, 
Kroll, Sophier, Levow, Levin, Jacobson, Weinberg and Feinman. 
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FIFTEENTH DEFENSE 

44. Venue as to additional defendants Security Manage¬ 
ment Co., Inc., Davis, Zimmerman, Ralph Becker, Saul Becker, Kroll, 
Sophier, Levow, Levin, Jacobson, Weinberg and Feinman is not 
properly laid in this judicial district. 

WHEREFORE, plaintiff D-Z Investment Company demands 

A 

judgment dismissing the counterclaims, and each of them, awarding 
it the costs and disbursements of this action (including rea¬ 
sonable attorneys' fees), and for such other and further relief 
* 

as to this Court may seem just and proper. 

Dated: New York, N.Y. 

August 5, 1974 


RUBIN WACHTEL BAUM & LEVIN 



A Member of the Firm 
Attorneys for Plaintiff 
D-Z Investment Company 


) 


598 Madison Avenue 


New York, New York 10022 
Tel. No. 759-2700 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


D-Z INVESTMENT COMPANY, 


Plaintiff, 


-against- 

ROBERT E. HOLLOWAY, MELVIN S. TAUB, 
MAURICE J. BRICK, PETER E. SIMON, 

NORMAN BRASSLER, CHARLES GILLER, 

HERBERT E. HARPER, DR. GORDON McKINLEY, 
JAMES R. MOSELUr, III, JACK G. TAYLOR, 
DALLAS S. TOWNSEND, JR. and NJB PRIME 
INVESTORS, 


Defendants, 


74 Civ. 2379 
(I.B.W. ) 


ORDER TO SHOW 
- - CAUSE 


-and- 

SECURITY MANAGEMENT CO., INC-, CANTOR, 
FITZGERALD & CO., INC., BRUCE R. DAVIS, 
JEROME ZIMMERMAN, RALPH M. BECKER, SAUL 
BECKER, BERNARD KROLL, MAX SOPHIER, 
HAROLD LEVOW, HAROLD B. LEVIN, HARVEY 
JACOBSON, SEYMOUR WEINBERG and RONALD 
D. FEINMAN, 


Additional Defendants : 
to Counterclaims. 
- x 


Upon the annexed affidavit of Bertram M. Kantor, 
sworn to July 19, 1974, and the exhibits thereto, and upon 
the annexed affidavits of Allen MaJci and Herbert M. Wachtell, 
respectively sworn to July 18, 1974 and July 19, 1974, and 
good and sufficient cause appearing therefor; it is 

ORDERED, that the plaintiff D-Z Investment Company 
show cause before this Court, in Room 506, United States 





Order to Show Cause 


“11H 

Courthouse, Foley Square, New York, New York, on the 2£th 
day of Jtriyr 1974, at ItTrOT) o'clock in the fce-^enoon of that 
day, or as soon thereafter as counsel can be heard, why an 
order, pursuant to Rule 65(a) of the Federal Rules of 
Civil Proceedure, should not be made and entered herein, 
preliminarily enjoining, during the pendency of this action, 
plaintiff, its affiliates, officers, agents, servants, employees, 
attorneys and those acting in concert or participation with them 
who receive notice of such injunction, from: 

(1) purchasing, offering to purchase, 
ordering or otherwise arranging to purchase 
shares of beneficial interest in NJB Prime 
Investors, Inc.; 

(2) soliciting, inviting, request¬ 
ing or otherwise attempting to procure 
proxies, authorizations or consents to the 
call of a special shareholders' meeting 

of NJB Prime Investors, Inc.; and 

(3) voting or otherwise exercising 
any rights incident to the ownership or 
control of any shares of NJB Prime Investors, 

Inc. owned or controlled by them. 


and it is further 





Order to Show Cause 


ORDERED, that service of a copy of this Order to Show 
Cause and the papers upon which it is based on the plaintiff 
herein or its attorneys shall be deemed good and sufficient if 
personally made on or before July , 1974 at S'.io o'clock. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

---X 


D-Z INVESTMENT COMPANY, 


Plaintiff, 


-against- 


ROBERT E. HOLLOWAY, MELVIN S. TAUB, 
MAURICE J. BRICK, PETER E. SIMON, 

NORMAN BRASSLER, CHARLES GILLER, 

HERBERT E. HARPER, DR. GORDON McKINLEY, 
JAMES R. MOSELEY, III, JACK G. TAYLOR, 
DALLAS S. TOWNSEND, JR. and NJB PRIME 
INVESTORS, 


Defendants, 


74 Civ. 2379 
(I.B.W.) 


and 


SECURITY MANAGEMENT CO., INC., CANTOR, 
FITZGERALD & CO•, INC., BRUCE R. DAVIS, 
JEROME ZIMMERMAN, RALPH M. BECKER, SAUL 
BECKER, BERNARD KROLL, MAX SOPHIER, 
HAROLD LEVOW, HAROLD B. LEVIN, HARVEY 
JACOBSON, SEYMOUR WEINBERG and RONALD 
D. FEINMAN, 


Additional Defendants : 
to Counterclaims. 
-x 


STATE OF NEW YORK ) 

: ss.: 

COUNTY OF NEW YORK) 


BERTRAM M. KANTOR,- being duly sworn, deposes and says 
that he is a member of the firm of Wachtell, Lipton, Rosen & Katz, 
attorneys for the individual defendants in this action who are 
the Trustees of NJB Prime Investors, Inc. ("NJB"), a real estate 
investment trust whose shares are listed on the American Stock 
Exchange and which is the target of a take-over attempt by the 
plaintiff herein. 









Affidavit of Bertram M. Kar.tor 


1* T ^is affidavit is submitted in support of the motion 
made herewith by the parties represented by your deponent's firm 
for a preliminary injunction against plaintiff, and those acting 
in concert with plaintiff, preliminarily enjoining them, during 
the pendency of this action, from: 

(1) purchasing, offering to purchase, order¬ 
ing or otherwise arranging to purchase shares of bene¬ 
ficial interest in NJB; 

(2) soliciting, inviting, requesting and 
otherwise attempting to procure proxies, authoriza¬ 
tions or consents to the call of a special shareholders' 
meeting of NJB; and 

(3) voting or otherwise exercising any rights 
incident to the ownership or control of any shares of 
NJB owned or controlled by them. 

2. This application is brought on by Order to Show Cause 
because of the extraordinary urgency of the moving defendants' 
need for protective relief. Thus, plaintiff and those firms 
and persons who are in concert with plaintiff are presently en¬ 
gaged in an admitted attempt to take-over control of NJB. This 
takeover attempt -- as is alleged m the moving defendants' coun¬ 
terclaims herein — is marked by wholesale violations of the 
Securities Act of 1933, the Securities Exchange Act of 1934, the 
Investment Company Act of 1940, and the rules and regulations 


A 74 

Affidavit of Bertram M. Kantor 

promulgated thereunder. As is fully set forth herein and in 
the exhibits and other affidavits in support of this motion 
submitted herewith, the moving defendants' discovery obtained 
only during the past several days over the continued opposition 
of the plaintiff reveals that: 

(a) plaintiff's Schedule 13D and amendments 
thereto in respect of its holdings of NJB, as filed with 
the Securities and Exchange Commission, are egregiously 
fal se and incomplete, and among other things, fail to 
set forth the fundamental facts relating to: (i) the 
sources of funds which plaintiff is using to finance 
its purchases of NJB shares; (ii) the true purposes 
for which plaintiff is purchasing the shares; and 
(iii) the identity of the members of the group which 
is engaged in acquiring shares of NJB; 

(b) plaintiff has obtained a substantial portion 
of the funds with which it is financing its NJB pur¬ 
chases through an unregistered public offering in vio¬ 
lation of the Securities Act, and has violated the 
Investment Company Act by failing to register as 

an investment company; 

(c) plaintiff and additional defendant Cantor, 
Fitzgerald & Co., Inc. have violated the margin 
regulations in the financing of plaintiff's NJB 
purchases and in the arrangements therefor; 


Affidavit of Bertram M. Kantor 


(d) plaintiff is engaging in a de facto or 
"creeping" tender offer to existing shareholders 
of NJB, but has failed to comply with the dis¬ 
closure provisions of the Williams Act intended 

to protect investors and issuers in a tender offer 
situation; and 

(e) plaintiff and its agents have been en¬ 
gaging in the solicitation of proxies to con¬ 
vene an NJB shareholders meeting without com¬ 
plying with section 14 of the Exchange Act and the 
proxy rules promulgated thereunder. 

Plaintiff's continued purchases of NJB shares since July 12. 

1974, which purchases have included substantial transactions 
this week, confirm plaintiff's avowed intent to continue with 
it? plan to acquire a large quantity of NJB shares and ultimately 
to control NJB. Thus, unless and until it is restrained by this 
Court, plaintiff will persist in its violations of the federal 
securities laws to the irreparable injury of NJB, the NJB 
shareholders and the moving defendants as Trustees of UJB. 


NATURE OF ACTION 
AND PRIOR PROCEEDINGS 

3. This action was originally instituted, purportedly 
on behalf of the shareholders of NJB and also derivatively 
in the right of NJB, as part of plaintiff's take-over at- 
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tempt. The action was filed on June 3, 1974, some ten days 
prior to the regularly scheduled annual shareholders' meeting 
of NJB, and on June 7, 1974, plaintiff brought on a motion to 
enjoin the shareholders' meeting, or to enjoin the voting of 
proxies obtained by the incumbent Trustees at such meeting, 
on the grounds of alleged violations of section 14(c) of the 
Exchange Act and the proxy rules thereunder. That motion 
was denied in all respects by Judge John M. Cannella of this 
Court, and a further application for injunctive relief to 
the Court of Appeals for this Circuit was likewise denied. 

Judge Cannella expressly determined that plaintiff's allega¬ 
tions of wrongdoing by the Trustees were not supported by 
the record on the motion; that the probability of plaintiff's 
ultimate success in the action was, on the basis of that 
record, "quite remote"; and indeed, that at least some of 
plaintiff s allegations were "totally without basis in fact." 
The annual meeting of NJB thus duly went forward on June 13, 
1974, and the Trustees nominated in the proxy materials chal¬ 
lenged by plaintiff were elected. 

4. On July 1, 1974, our firm was retained to represent 
the individual Trustees of NJB. Since that time we have at¬ 
tempted to initiate the necessary discovery to unearth the 
facts surrounding plaintiff's attempt to gain control of NJB. 
Plaintiff and the persons and firms who have been named as 
additional defendants to counterclaims in the answer of the 
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moving defendants have, however, made repeated efforts to pre¬ 
vent discovery by filing motions to stay discovery or to quash 
subpoenas in both this Court 3nd in the District Court for the 
Northern District of Georgia. On July 9, before Judge Ward 
of this Court, plaintiff initially obtained an interim stay 
of discovery but only upon condition that all purchases of NJB 
shares and solicitation of NJB proxies by or on behalf of 
plaintiff would cease- Three days later, on July 12, plain¬ 
tiff sought to have the interim stay lifted -- apparently 
having decided that because of its desire to continue purchasing 
NJB shares and/or soliciting proxies, it could not accept the 
condition Judge Ward had insisted upon- Judge Ward did vacate 
the stay but directed that discovery herein go forward on an ex¬ 
pedited basis. Thereafte: both before this Court and before the 

District Court in Georgia, discovery was again sought to be 
blocked or delayed. These applications, however, were denied on 
July 16 by both Courts and discovery was ordered to proceed as 
scheduled - 

5. The discovery which the Trustees have won the right 
to commence has included the taking of three depositions in which 
the bulk of the facts set forth in the succeeding sections of this 
affidavit were developed.* This affidavit is being prepared on 

* These depositions include one day's examination each of Jercrre 
Zimmerman, a principal of plaintiff, Cantor, Fitzgerald & Co., Inc- 

[footnote continued] 
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Thursday# July 18, and it has been a physical impossibility to 
incorporate herein all facts which may have become available 
after this afternoon- Notably, it has not been possible to in¬ 
corporate the information contained in documents produced by 
plaintiff in the course of this Thursday evening. Howevera 
quick scan of these documents reveals additional major, glaring 
and hitherto unknown and unsuspected violations of the securi¬ 
ties laws by plaintiff.* It is contemplated that all matters 

✓ 

revealed in this document production and the results of further 
discovery will be put before the Court in supplementary affi¬ 
davits as appropriate. However, the following picture of the 
activities of plaintiff and those acting in concert with plaintiff 
emerges from the discovery had to date. 


(footnote continued] 

by one of its officers, Lawrence F. Orbe, and Harold B. Levin, 
an investor in plaintiff. For the Court's convenience copies 
of the Zimmerman and Orbe transcripts are being submitted here¬ 
with. (The Levin transcript is not yet available since the 
deposition was held only yesterday in Atlanta, Georgia.) Refer¬ 
ences to the deposition of Mr. Zimmerman are designated herein 
by a "Z"» and references to the deposition of Mr. Orbe are 
designated herein by an "0". 

* For example, these documents include a letter agreement 
dated June 27, 1974, providing for a $2,700,000 loan commitment 
"in connection with the proposed tender offer by [D-Z] for 
350,000 shares of beneficial interest of NJB Prime Investors 
...." A $5,000 payment was made that day for such commitment. 

No such agreement or payment has ever been disclosed, by plain¬ 
tiff, nor has there ever been the remotest indication of such 
"proposed tender offer." The almost incredible effrontery of 
the violations of sections 13(d) and 14(e) of the 1934 Act is 
self-evident. 
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SUMMARY OF FACTS 

6. The attempt to gain control of NJB by plaintiff 
which has given rise to this action represents the culmination 
of the joint efforts of Bruce R. Davis (the "D" of plaintiff 
D-Z), the brokerage firm of Cantor, Fitzgerald Co., Inc. 

("Cantor, Fitzgerald") and Jerome Zimmebman (the "Z" of D-Z). 

From the outset, in early January 1974, Davis and Zimmerman 
formulated a plar. to take over control of a real estate invest¬ 
ment trust ("REIT") (Z24-25), although it was not until April 
1974 that Davis and Zimmerman ultimately joined forces by the 
formation of D-Z. (Z18, Z20). 

7. The vehicle for the takeover is plaintiff D-Z 
Investment Company ("D-Z"), a shell corporation formed in April 
1974 (Z18) as a self-styled and unregistered investment company 
created for the express purpose of acquiring shares of NJB (Z20, 
Z23-24) and otherwise waging this takeover attempt. (Z49.) Half 
of the stock of D-Z is owned by Security Management Co., Inc. 
("Security") (Z115), a real estate development and management com¬ 
pany headed by Davis; the other half of the D-Z stock is owned 

by Zimmerman. Security ar.d Zimmerman paid $100 a share for the 
50 shares which 'they each purchased. (Z115 . ) 

8. The creation of D-Z followed other attempts by 
Davis and Cantor, Fitzgerald to gain control of a REIT for Davis 
and/or Security. (045.) In January 1974 Davis had approached 
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Cantor# Fitzgerald to ascertain whether that firm would act as an 
investment banker for Security (017) and assist Davis in obtain¬ 
ing an acquisition or merger candidate for Security. (014.) 
Cantor, Fitzgerald then proposed two Florida based companies as 
potential candidates for acquisition by Security. (031.) How¬ 
ever, both prospects were abandoned in late February 1974 (for 
reasons not important here). (041-42.) 

9. Cantor, Fitzgerald continued to look for an ac¬ 
quisition candidate for Security, as did Davis. (042.) In late 
February or early March 1974 Davis came to New York and proposed 
to Cantor, Fitzgerald the idea of attempting to obtain control of 
a REIT. (042.) Davis brought with him extensive information 
concerning the finances and operations of some 25 REITs, includ¬ 
ing NJB. (042-43.) Davis and Cantor, Fit^geraId ^bbtained addi¬ 
tional financial information (048-50), and ultimately Cantor, 
Fitzgerald narrowed the potential candidates to four REITs, in¬ 
cluding NJB. (053-54.) Finally, NJB was selected as the target 
for takeover. Davis and Cantor, Fitzgerald had discussions in 
which Davis formulated and expressed specific views as to how he 
would change NJB's operations and how he would dispose of its 
properties should he acquire control. (057-59.) The Cantor, 
Fitzgerald officer with whom Davis dealt has testified that Davis 
has never expressed a contrary view on these matters. (059.) 

10. Attention then turned to the question of how the 
takeover of NJB would be effected. Cantor, Fitzgerald proposed 
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an approach to CNA Financial Corporation ("CNA") which was known 
to Cantor* Fitzgerald to t ,en be the holder of approximately 
100,000 chares of NJB. (0144, 150.) Through the efforts of 
Cantor* Fitzgerald a joint venture was formulated between Davis 
and Barry Silverstein* a representative and business partner 
of CNA, to conduct a tender offer for up to two-thirds of the 
shares of NJB. (0144-151.) The concept of the joint venture was 
that the CNA interests would provide the necessary financial 
aid, while Davis and Security would supply the reai estate know¬ 
how and management. (0152.) The joint venture was reduced to a 
letter of intent between Davis and Silverstein, a copy of which 
is annexed hereto as Exhibit "A". (0157.) The letter of intent 

sets forth, among other things, the possibility of a merger of 
Security into NJB and then of "a transfer (from Security to NJB) 
of the initial debt used in the tender offer to NJB". (Exhibit 
"A", p. 2.) 

11. Cantor, Fitzgerald on behalf of Davis contacted 
the NJB management to enlist their cooperation in a "friendly" 
takeover. (0154.) This approach, which was rebuffed by the 
NJB management (0155-156), was followed up by a letter by Orbe, 
a copy of which is annexed hereto as Exhibit "B". it is note¬ 
worthy that the Orbe letter which is dated March 19, 1974 re¬ 
cites at that early date the Intent of Cantor, Fitzgerald's 
undisclosed client — Davis — to obtain 51% control of NJB. 

12. In mid-April CNA terminated the letter of intent 
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and the proposed joint venture was abandoned. (0183A, 184.) 

At this point Zimmerman re-entered the picture. A plan was 
formulated between Davis and Zimmerman to obtain the financing 
necessary for a takeover of NJB• (Z4849.) The plan called for 

the formation of D-Z as a vehicle for the NJB takeover (Z18, 20, 
23); the sale of $1,250,000 in promissory notes of D-Z (Z48-50, 
138-9) by Zimmerman to members of the Atlanta community in units 
of at least $50,000 (Z219, 222, 143, 187); and the use of 50 per¬ 
cent margin financing to be obtained through Cantor, Fitzgerald. 
(Z51, 54.) It was agreed that Zimmerman's role would be to raise 
the necessary funds by soliciting as many persons of his acquain¬ 
tance as might be necessary to raise the $1,250,000. (Z216-219, 

222, 182.) It was contemplated that by the use of 50 percent 
margin financing, D-Z would be able to purchase approximately 
$2,200,000 worth or about 300,000 NJB shares. (ZSOa, 51.) In 
addition to supplying the necessary margin financing. Cantor, 
Fitzgerald was to broker the purchases of NJB shares for D-Z, and 
to advise D-Z concerning the operations of NJB. (Z53-4), (0231). 

13. Implementation of the D-Z plan unrolled smoothly 
at the beginning. Even before D-Z was incorporated, a brokerage 
account was opened at Cantor, Fitzgerald in the name of Security 
(019, 0217, 0223), and on April 19 purchases of NJB shares by 
Cantor, Fitzgerald for the group commenced. (0217, 0222.) Cantor, 
Fitzgerald did in fact supply margin financing to D-Z as contem¬ 
plated. (0174-5.) Subsequent to the formation of D-Z on April 23, 
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the name of the account was changed from Security to D-Z. (0223.) 
Zimmerman likewise carried out his part of the plan. He offered 
the 6 percent promissory notes of D-Z to various acquaintances in 
and around Atlanta, and distributed a self-styled "Private Offer¬ 
ing Memorandum" to some or all of the offerees. The Memorandum 
disclosed that D-Z's business would be the acquisition of the 
shares of a REIT, but explicitly refrained from identifying NJB 
as the REIT in question. The Memorandum further stated that D-Z' 
ability to repay the 6 percent notes depended upon the receipt of 
dividends from the REIT, or the proceeds which might be realized 
upon the sale of D-Z's NJB shares, or the issuance of a further 
series of securities consisting in part of D-Z's common stock 
which would be issued at $1250 per share. 

14. As a result of purchases made prior to and on 
April 23, D-Z became the owner of 65,000 NJB shares, represent¬ 
ing in excess of 5 per cent of the number of shares outstanding. 
On May 3 it filed a Schedule 13D with the Securities and Ex¬ 
change Commission. On May 21 and June 3 it filed Amendment 
Nos. 1 and 2 thereto, which showed further purchases of 36,300 
shares of NJB. 

15. Shortly thereafter D-Z's pla l began to founder. 
Thus, as noted previously, D-Z failed in its attempt to enjoin 
the annual shareholders' meeting of NJB. (See 3, sunra )« At 
the meeting, Davis' challenges to the Trustees gained no support. 
At about the same time Zimmerman found it increasingly difficult 
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to sell any more of D-Z's notes. (Z223.) And Cantor, Fitzgerald 
declined to make further margin financing available. (0175.) 

16. Notwithstanding these set-backs, plaintiff and 
those acting in concert with it continued to press their attempt 
to take over NJB. Cantor, Fitzgerald introduced Davis to the 
brokerage firm of Ladenburg, Thalmann & Co. which agreed to make 
further purchases of NJB shares for plaintiff on margin. (0275.) 
Cantor, Fitzgerald also attempted to obtain additional financing 
for plaintiff through several banks, including the Sterling 
National Bank. (0275.) Davis stated that he intended to acquire 
20 per cent of NJB's shares, the number necessary under N. 3's 
Declaration of Trust to convene a special shareholders' meeting 
(0248-249), and directed that all shares that became available 
should be bought. (0260, 94.) Additionally, the services of 
Georgeson & Co., a prox» solicitation firm, were retained. (0241- 
242.) And as s forth in detail in 111142-43, infra , there is 
substantial evidence indicating that Cantor, Fitzgerald itself 
has solicited NJB shareholders for their proxies or consents to 
the call of a special meeting. 

f 

17. On July 9 , plaintiff filed Amendment No. 3 to 
its Schedule 13D which showed additional pu v ,nases of 51,000 
NJB shares between May 22 and July 3, giving plaintiff as of 
that date a total of 158,500 shares. While all purchases 
were stayed between July 10 and mid-day of July 12 by order of 
Judge Ward of this Court, plaintiff resumed its purchases on 


4 

<h 
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the afternoon of July 12 (purchasing 1,100 shares that very 
day)» and between that day and July 16, plaintiff purchased an 
approximate total of 5.5C0 additional shares. (090, 135.) 

18. Cantor, Fitzgerald is currently operating under 
instructions received from Davis on July 12 to purchase in the 
open market as many shares of NJB stock, as are offered for sale 

subject to certain price parameters. (098.) No limitation 
exists as to the total amount of shares to be purchased by Cantor, 
Fitzgerald nor was any ceiling specified as to the total number 
of shares to be acquired by plaintiff. (094-95.) These shares 
are bei .g purchased for cash and not on margin. (098.) 

A. Plaintiff D-Z's Schedule 13D Filings with Respect to its Pur- 
chases of NJB Shar e s.are False, Misleading and inco- pi er^._ 

19. Evidence obtained in the discovery had in this ac¬ 
tion to date reveals that the Schedule 13D filing of D-Z with re¬ 
spect to its holdings in NJB and the three amendments thereto 
(copies of which are annexed hereto as Exhibits "C" through "F") 
are a tissue of inaccuracies, misstatements and omissions. Thus, 
the D-Z 13 d filings fail to reveal the following material facts, 
among others: 

(1) that in April 1974 Davis and Zimmerman 
through D-Z and with the active assistance of 
Cantor, Fitzgerald had formulated a specific, 
carefully worked-out program by which they in¬ 
tended to obtain control of NJB; 
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(2) that in April 1974 D-Z determined 

to achieve this purpose by purchasing approxi¬ 
mately 300,000 shares of NJB; 

(3) that D-Z determined no later *-han 
April 1974 to finance the necessary trans- 

c actions entirely by borrowings and specifically 
by offering and selling $1,250,000 of 6 per¬ 
cent promissory notes cf plaintiff in a pur¬ 
ported private placement, and by 50 per-cent 
margin loans; 

(4) that in order to make the 6 per¬ 
cent notes of D-Z to be sold in the private 
placement saleable, (a) it was represented 
in the "Private Placement Memorandum" (which 
was not annexed to the 13D as an exhibit) 
that a further offering of securities of D-Z 
would be made, specifically an offering of 
"units" consisting of 5 shares of D-Z's common 
stock (valued at $1,250 per share) and $45,000 
of additional notes of D-Z, and (1 ) it was 
contemplated that the purchasers of the 6 per¬ 
cent notes would have the right to convert 
these securities into the aforesaid "units"; 

(5) that all of the issued and out¬ 
standing stock of D-Z had been pledged 
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by Security and Zinmerrran to secure the 
repayment of the 6 per-cent notes issued 
in D-Z's purported private placement; 

(6) that the purported private place¬ 
ment was in fact not exempt from registration 
under the Securities Act; 

(7) that D-Z intended and intends to 
effectuate a merger of NJB if it obtains 
control; 

(8) that D-Z intends to repay its 
investors with the assets cf NJB; 

(9) that D-Z has issued standing in¬ 
structions to its broker to purchase every 
share of NJB it can get; 

(10) that D-Z has authorized the soli _- 
tation of proxies for the call of a special 
shareholders' meeting; and 

(11) that D-Z is not exempt from registra¬ 
tion under the Investment Company Act. 

20. In lieu of candidly setting forth D-Z's intention 
to obtain control of NJB, and the existence of specific, care¬ 
fully worked-out plans to that end, D-Z's 13D filings completely 
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misrepresent its intentions by blandly stating instead that D-Z 
"may take such action from time to time as it may deem proper in 
light of future developments in order to obtain control of NJB 
and for the best interests of NJB". 

21. Thus, none of the basic facts set forth above con¬ 
cerning plaintiff’s purchases of NJB shares are disclosed in 
plaintiff's 13D filings, but on the contrary the 13D affirmatively 
misrepresents these facts. For example, the 13D completely mis¬ 
represents plaintiff's intentions with respect to its purchases 

of NJB shares. While the 13D states only that plaintiff's 
"future actions ma^ include: (i) Acquisition of additional NJB 
Shares • . ." (Exhibit "C", p. 3) (emphasis added), the actual 
facts are that since no later than April 1974 — before the 13D 
was filed -- plaintiff's principals and their confederates had 
determined to acquire a carefully calculated number of NJB shares 
(Z250-50a), had made elaborate financing arrangements based on 
these calculations (Z187) and have since the note sales ceased 
determined to effect unlimited purchases of NJB shares for cash 
(097-98). 

22. Plaintiff's 13D misrepresents the purported 
private placement of notes by which plaintiff initially 
raised its financial stake. While the ‘13D states that its 
"funds were obtained by D-Z in a private placement of its 

6% promissory notes" (Exhibit "C", p. 2), it completely omits 
any reference to the terms and conditions of this offering as 
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they are revealed in the Private Placement Memorandum (a copy 
of which is annexed hereto as Exhibit M G") and the deposition 
testimony of Zimmerman, nor is the Memorandum annexed as an 
exhibit. Thus, the 13D conceals the facts that the noteholders 
have in substance a conversion right into equity securities of 
Plaintiff (Z-134-35; Exhibit "G", pp. 7-8), that all of the 
stock of plaintiff is pledged to secure the notes (although the 
only asset of plaintiff — its NJB shares -- secures massive 
margin loans to plaintiff from Cantor, Fitzgerald) (Exhibit "G", 
PP* 87), that the noteholders were not apprised of the name 
of the entity whose shares plaintiff was formed to buy (Exhibit 
"G", p. 4), and thus that they were being sold a "pig m a poke." 

23. The D-Z 13D misrepresents Cantor, Fitzgerald's 
role in plaintiff's activities. Thus, the 13D states only that 
the balance of the purchase cost was obtained by margin borrow¬ 
ings cf $3 per share from Cantor, Fit-gerald, . . . secured by 
pledge of the NJB shares purchased," nd that Cantor, Fitzgerald 
"has been retained to render certain services in connection 

with D-Z s purchases of NJB Shares . . . ." (Exhibit "C", pp. 

• ^ 

2, 5.) But the 13D is grossly misleading in failing to state 
that Cantor, Fitzgerald had rendered investment counseling ser¬ 
vices in connection with Davis' desire to expand Security's busi¬ 
ness by merger or acquisition, and specifically that Cantor, 
Fitzgerald had approached NJB on behalf of Security with an 
acquisition proposal. 
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* 


24. Finally# the D-Z 13D is fatally vague and misleading 
with respect to the most crucial aspect of a 13D filing -- the 
"purpose" of plaintiff's transactions in NJB shares. Thus, if 
one reads Item 4 of the 13D (Exhibit "C", pp. 2-4), one is left 
with the impression that plaintiff has only the most general, non¬ 
specific intentions with respect t<?< the NJB shares. Yet it is 
obvious from the discovery to date that plaintiff must be intend¬ 
ing to merge NJB either into itself or into Security in light 
of the facts: (a) that Davis' involvement in the D-Z deal 
stemmed from his desire to expand the business of Security 


through merger and acquisitions (014); (b) that his involvement 
with Cantor, Fitzgerald stemmed from the same purpose (017); (c) 

that Cantor, Fitzgerald approached the management of NJB on be¬ 
half of Security to inquire if it wished to be acquired by Secur¬ 
ity (0154-155; Exhibit "B"), and finally (d) that D-Z has no 
assets except the NJB shares and cannot repay its notes unless it 
acquires control of the assets of NJB. 


25. In sum, it is clear that both the letter of Section 
13(d) and its underlying purposes have been and are being 
flagrantly violated and disregarded by plaintiff. & one views 
plaintiff's takeover effort as the discovery in this action has 
revealed it, and contrasts that picture of plaintiff's activities 
with its perfunctory 13D filings, it is readily seen that plain¬ 
tiff has only gone through the motions of apparently complying 
with the statute and regulations, has failed to file timely and 


w 
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candid amendments as its specific plans have evolved, and indeed 
has either wilfully or recklessly excluded from its filings pre¬ 
cisely the kind of information which the federal securities laws 
intend should be candidly disclosed. 



26. A substantial portion of the funds with which 

plaintiff has purchased its NJB shares was raised by the offer 
and sale of plaintiff's 6 per cent note’s to a group of people 

in and around Atlanta, Georgia (Z119, 216-19). These notes ot 

plaintiff are admittedly not registered pursuant to section S ot 

f 

the Securities Act because of a claimed exemption as a "nonpublic" 
offering within the meaning of section 4(2) of the Act. (Exhibit 
"G", p. 3.) The disclosures in discovery had to date plainly 
establish that plaintiff has not brought its note transaction 
within the narrow limits which the Courts and the Securities and 
Exchange Commission have placed on the section 4(2) exemption, or 
within the terms of the recently adopted Rule 146. On the con¬ 
trary, the deposition testimony of Mr. Zimmerman -- who has 
stated that he was solely responsible for identifying an' 1 selling 
potential note purchasers on the deal (Z219) -- establishes that 
he was acting pursuant to a plan which necessitated and in fact 
involved <xtensive solicitations and the making of numerous 

to individuals of limited investment acumen in which cru- 
facts about the issuer and the issue were either not dis¬ 
closed or seriously misrepresented. 
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27. Thus# discovery has revealed that plaintiff 
and its control persons determined to sell plaintiff's notes 
to as many as 25 purchasers in order to raise the $1,250,000 
they sought. (Z48-49, 50-50a, 183.) To Zimmerman's knowledge, 
there was no limit set as to the number of people who might be 
offere d the notes, the only intention being that enough pur¬ 
chasers be found to produce a total of $1,250,000, in minimum 
subscriptions of $50,000. (Z182e, Z222.) Zimmerman kept no 

records of the number of people he contacted in his efforts to 
sell the notes (Z218), but he does recollect that a number of 
people he approached and solicited turned him down- (Z216-17, 
Z223.) The obvious conclusion to be drawn from this uncon¬ 
trolled, unlimited pattern of solicitation is that plaintiff 
intended to solicit as many people as necessary to obtain the 
$1,250,000 it had been determined was needed. Indeed, it must 
have been contemplated that a sig-nificant number of people would 
have to be solicited in order to come up with 25 purchasers in 
light of the facts that: (a) the security being sold was the 
promissory note of a corporation with virtually no assets; (b) 
the note bore interest at a rate of 6 per cent per annum, while 
'he prime rate was- more than 10 per cent; (c) the Private Place¬ 
ment Memorandum which was the only concrete information furnished 
to the offerees was vague and misleading, as is further set forth 
hereinafter; and (d) what was apparently the essence of the deal 
— 1...&•, the opportunity to convert the notes into an equity in¬ 
terest — was not embodied in a written commitment. (Z134-135.) 



*-1 
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28. Not only was there no limit placed on the nu-.'r or of 
offerees, but discovery has made it abundantly clear that no 
boundaries were placed on the Kinds of people who might be con¬ 
tacted so as to assure that they were knowledgeable and sophis¬ 
ticated investors not in need of the pteiegtion of the registra¬ 
tion provisions of the Secu.ities Act. Thus the offerees wore 
not a group of executives or key employees of an issuer, nor a 
group of individuals with extensive common business or investment 
experience, but a disparate group of people who essentially had 
and have nothing in common except the fact that their names 
resided in Zimmerman's personal telephone directory. (Z216-218. ) 
Thus, according to Zimmerman's deposition testimony, the offerees 
included a gynecologist (Z164). a retired exterminator,* one 
gentleman in the scrap iron business and another in the secondary 
lead recovery business. (Z220.) In short, plaintiff totally 
failed to confine its offering in the careful, scrupulous way 
which the Courts have required to make the private offering ex¬ 
emption available. Nor, it might be noted, did plaintiff make 
any attempt to satisfy itself that the offerees were being 
advised by "offeree representatives," as that term is used in the 


• The retired exterminator did not accept D-Z's offer, no doubt 
because he smelled a rat. 
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SEC's recently adopted Rule 146* — 1.e .. some other person r' ‘-h 
the requisite sophistication and knowledge to advise the offeree 
on the offer — or that they met the standards of Rule 146 relat¬ 
ing to an investor's financial ability to assume the risks of an 
investment. (Z221 -) ”ndoed, the very terms of the investment 
strongly suggest that the note purchasers could not be very so¬ 
phisticated! in that they were purchasing 6 percent notes of a 
shell corporation at a time of record high interest rates, the 

notes were callable without penalty or premium, the identity 

%*> 

of NJB was not disclosed to them, and their apparent equity 
"kicker" — the conversion right into stock of plaintiff — was 
never committed to them in writing. (Z134-35; Exhibit "G" [«J 3 
of attached promissory note; p. 4 of offering memo].). 

29. But in the last analysis, the sine qua non of the 

private offering exemption — whether under judge-made rules or 

.... 

„ 9 

the standards of Rule 146 — is that the offerees have access to 
or are supplied with substantially the kind of information which 
a registration statement would disclose. Here, that full dis¬ 
closure has been totally lacking. Thus, discovery has revealed 
that, notwithstanding that plaintiff is a shell c<_ pany, whose 
sole asset is its shares of NJB, plaintiff did not furnish the 
offerees with any financial information concerning NJB, no 

* While Rule 146 has an effective date of June 10, 1974, many 
of its provisions — including the concept of an "offeree repre¬ 
sentative" — embody sound practices of issuers in assuring that 
the spirit of the registration provisions is not. disregarded in 
a purported "private placement." 
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annual reports, quarterly reports, 10-K/s, 8-K's, proxy state¬ 
ments or registration statements. (Z209.) Indeed, the scanty 
information which was furnished to the offerees concerning their 
purchases — , the "Private Placement Memorandum" -- did not 

even name NJB as the entity whose shares plaintiff would buy 
with the note proceeds. On the contrary, the sole statements in 
the "Private Placement Memorandum" relating to the assets of the 
issuer v/ere these: 

Initially the Company intends to acquire an 
interest in a real estate investment trust ("REIT"). 

In order to retain the confidentiality of the ac¬ 
quisition so that purchases may be at the most 
favoraole prices, the Company joes not intend 
to disclose the name of the REIT whose stock is 
and will be accumulated until such time as the 
Company is required to disclose such information 
in accordance with Section 13 of the Securities 
Exchange Act. 

— Exhibit "G", p. 4. 

Yet, it is the essence of c. lawful "private placement" that the 
issuer "is required to disclose such information in accordance 
with" section 4(2) of the Securities Act. By reason of plain¬ 
tiff s total failure to identify NJB as its target, the note 
offerees manifestly had no opportunity to review not only whatever 
plaintiff may have had in the way of financial statements of N3J 
or projections or analyses with respect to NJB, but even informa¬ 
tion about NJB which might have been available from brokerage 
. /■=• 

houses, newspapers and NJB itself.* It is noteworthy in this 

* Moreover, in tacit recognition of the fact that plaintiff is 
nothing but a shell corporation, plaintiff did not furnish th^ 
noteholders v«th n/iy financial information about plaintiff it¬ 
self, althougn it is the issuer of es -- no financial o 

statements, and no p ro f t r.'nj financial Statements (as if its 
program of acquisition hud been effected). (12^2-13.,) 
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connection that before Cantor, Fitzgerald joined forces with 
plaintiff and its principals in the attempt to take over NJB, 
its officers with responsibilities on the D-Z deal all concurred 
— with Davis — that it was desirable to review the 10-K's, an¬ 
nual reports and quarterly reports of NJB to make an informed 
investment decision. (049-50, 145-6.) Thus, those in control 
of the deal recognized the importance of reviewing information 
which was not made available to the investors at the bottom, and 
which was in fact concealed from them by plaintiff's failure to 
identify NJB in the Private Placement Memor ndum.* 


30. It is all too apparent that the offerees were being 
shown a pig in a poke. Far from placing them in a position to 
make an informed investment decision — so that the private place 
ment exemption from registration might become available — plain¬ 
tiff's conduct is a text-book example of why it was and is neces¬ 
sary to have a detailed statutory scheme — the registration pro¬ 
visions of the Securities Act — to assure that investors are 
not gulled by careless or unscrupulous promoters. For not only 
were the offerees not given and in effect denied access to the 
crucial information about NJB, but the route by which they were 
personally to actually acquire an interest in NJB, i.e .. the ex¬ 
change or conversion of the notes for or into "units" partly com- 

* Your deponent is advised by one of his partners, who con¬ 
ducted the deposition of Dr. Levin — one of the notepurchacors 
— that his examination fully confirms that Levin was given 
virtually no investment information prior to his purchase on 
pril 29. 
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prised of stock of D-Z, was misrepresented to them. Thus, there 
can be no doubt that the clear purport of the Private Placement 
Memorandum taken as a w! e is that the note-holders are to have 
at least a right of first r fusal of he "units." Yet, the 
Memorandum refrains from actually mak . a commitment to that 
effect, and Zimmerman's deposition testimony suggests that plain¬ 
tiff drew a clear line between "contemplating" that the note* 
holders would get first crack at the ; nits," and actually 
making a commitment to give them a right to do so. (Z134-37.) 
Moreover, the Memorandum does not disclose that whereas the 

o 

D-Z shares in the “units" would be priced at $1,250, Davis and 

9 

Zimmerman had paid only $100 a share for their D-Z stock (z115) . 
In oecurities Act terms, the dilution impact of the promoters' 
stock was kept completely hidden.* 

31* In sum, the funds with which plaintiff has been 
financing its purchases were raised in a transaction which 
is in flagrant violation of the Securities Act, and plaintiff 
thereby stands exposed to rescission suits under section 12 
of the Act which may substantially strip it of its assets. The 
grave consequences to NJB if plaintiff is permitted to continue 
its take-over program ar' 1 ia,.ifost. 


* Your deponent is advised that Dr. Levin testified in substance 
that he had had no idea that Davis and Zimmerman had paid only 
$100 a share for their stock. 
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S 


32. By reason of the aforesaid violations of the 
Securities Act plaintiff is also in violation of the registra¬ 
tion requirements of the Investment Company Act: of 1940. As 
an illegally unregistered investment company# not only its sales 
of securities are voidable# but its purchases of securities — 
i.e. , NJB shares — are voidable as well. 

C. Plaintiff and Cantor# Fitzgerald Have Violated the Margin 
Regulations in Financing Plaintiff...s Take-O ver AttflHP.t 

33. Plaintiff's failure to disclose in its 13D the central 
role that Cantor# Fitzgerald has played in its take-over attempt 
has had the specific effect of concealing the facts — now reveal¬ 
ed by discovery herein -- which indicate that Cantor# Fitzgerald 
has contravened the margin regulations and specifically Regula¬ 
tion T thereof# by its conduct herein. Regulation ' r » in pertinent 
part# permits a broker to "arrange for the extension of credit to 
or for any customer" onl’’ upon "the same terms and conditions" as & 
the broker may himself extend credit — 1»e » # subject to the con¬ 
ditions that the broker may not lend more than 50 percent of the 
purchase price of the securities being purchased# and further that 
the margin loan may not be unsecured or un^ersecured. (12 C.F.R. 

§ 220.7.) It is submitted that Cantor, Fitzgerald's extensive, 
intimate participation in plaintiff's plan to obtain control of 
NJB by using 100 per cent borrowed funds constitutes an arrange¬ 
ment of credit by Cantor# Fitzgerald on terms which would be 
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if 

plainly illegal if employed directly by Cantor, Fitzgerald.* 

34. Thus, the record developed in discovery makes it 
clear (a) that plaintiff intended to finance and has financed 
the vast bulk of its purchases with 100 per cent financing, 
including margin loans made by Cantor, Fitzgerald (ExhiU 
B , p. 2? Exhibit "C", n. x ; Exhibit "D", p. l) arid lat 
by Ladenburg, Thalmann & Co., Inc. (Exhibit "E", p. l); 
that the remainder of plaintiff's purchases has largely 
financed with the proceeds of plaintiff's borrowings from 
the noteholders (id.); ( C ) that the noteholders' loans a 
unsecured or undersecured within the meaning of Regulation 
T (Exhibit "F", pp. 7, 8); and (d) that. Cantor, Fitzgerald 
was aware at least from the time of the first 13D filings that 
Plaintiff was not putting up its own moneys to finanqe its 





stanti^innfif ° f d fP oslt J on testimony, we now also have sub- 
of h3t the D_Z deal al3 ° involved violations 

Broker” o^Soai Crcdit B * Persons Other Than Banks, 

nu n l"' 2 Doa 1 ers, 12 C.F.R. § 207) and Regulation U ("C-edit 

12 C F r ? r 22l? PU w P ° Se ° f Pur<; hasing or Carrying Margin Stocks" 
v C :;‘ S 22 i } : Howover ' ln the interests of relative brev- 
}"Vk becaune of the need for further discovery with 
.poet to these matters, we are not presenting these points 


re; 


for purposes of the instant application. 
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purchases but was using borrowed money to pay for the un¬ 
margined portion of its purchases.* 


35. Moreover* it is now clear that Cantor* Fitzgerald 
was not merely acting as a broker in connection with plain¬ 
tiff's purchases, but on the contrary, had from the beginning 
acted in close concert with Davis in formulating his plan to 
take over NJB, and arranging for its implementation.** Thus as 
has been set forth above, Cantor, Fitzgerald has at every step 
of plaintiff's attempt to acquire control of NJB played an ac¬ 
tive central role, including, inter alia , soliciting sources of 

o 

financing, consulting with plaintiff about plaintiff's plans 

c 

for NJB in the future, and apparently soliciting proxies on 
plaintiff's behalf to call a special shareholders meeting. (See 
1111 42-43, infra ). 


36. In sum. Cantor, Fitzgerald has acted in violation 
of both the letter and the spirit of the margin regulations 
by its conduct in simultaneously making margin loans and formu¬ 
lating and arranging for Davis' take-over attempt. 


* Moreover, if these loans were secured, it seems clear that 
the noteholders are in flagrant violation of Regulation G which 
prohibits collateralized "purpose" loans by persons other than 
a broker or bank, since the note proceeds comprised more than 
50 per cent of the funds used by plaintiff in its purchases. 

** Moreover, documents produced by Cantor, Fitzgerald pursuant 
to our document demand include copies of plaintiff's "Private 
Placement Memorandum" and a form of the D-Z 6 per-cent note — 
suggesting that Cantor, Fitzgerald was completely aware of the 
unusual details of plaintiff's financing plan when it extended 
margin credit. 
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D. Plaintiff is Engaged in a De Facto or "Creeping" Tender Offer 
far the Shares of NJB in Violation of the Williams Act _ 

37. Plaintiff's false and misleading 13D filings have 
obscured the now obvious fact that plaintiff has, from its incep¬ 
tion, been conducting a tender offer for NJB in all but name. 
Thus, plaintiff was formed as a vehicle for acquiring control 

of NJB according to a specific, carefully calculated plan relying 
heavily on a continuing program of purchases of NJB shares, both 
on the American Stock Exchange and in the over-the-counter market 
— to the extent shares were available in those markets — and 
directly from large shareholders and through solicitation of 
specialists to the extent that was necessary to gain control. It 
is submitted that plaintiff, Cantor, Fitzgerald and their con¬ 
federates have thereby been engaged in the very course of conduct 
which it was the purpose of the Williams Act to prohibit unless 
and until (a) investors and management have been fully and can¬ 
didly advised of the offeror's identity, plans and intentions 
through the making of a formal tender offer pursuant to section 
14(c) of the Securities Exchange Act, and (b) existing sharehol- 
ders are assured of reasonable parity of treatment through the 
making of such an offer. 

38. As has been fully set forth above, plaintiff's plan 
and course of conduct thereunder have not merely involved pur¬ 
chases from time to time, but have entailed the active solici¬ 
tation of existing shareholders to sell their shares to plaintiff 
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and have culminated in a standing order to Cantor/ Fitzgerald 
to purchase — for cash — any and all shares of NJB that might 
become available. It is manifest that this activity is intended 
to have a major impact on the decisional process of NJB's share¬ 
holders/ which may include the making of uninformed or ill-con¬ 
sidered determinations to sell. This impact on investors is the 
very evil which the Williams Act was designed to prevent. Just 
as investors in the notes of plaintiff itself were not fully and 
fairly apprised of plaintiff's purposes and aims/ so current and 

future shareholders of NJB are being denied the opportunity to 
make an informed investment decision by plaintiff's continuing 
failure to call its plan by its proper name — a tender offer. 

39. It is manifest that plaintiff has been attempt¬ 
ing to do covertly and by indirection what it would not do 
directly — namely/ to make a tender offer for NJB shares without 
first meeting the requirements of section 14(c). Plaintiff and 
its accomplices should not be permitted to evade the clear intent 
of the law.* 


* As noted earlier in this affidavit (See p.6/ supra ) / evidence 
received as this affidavit was being finalized discloses that 
plaintiff has actually promulgated an intent to make a tender of¬ 
fer for 350,000 shares of NJB and has actually obtained a loan 
commitment of $2,700,000 for this purpose. This evidence, which 
will bo presented in detail in supplementary papers, conclusively 
establishes the illegality of plaintiff's "creeping tender otter" 
being conducted prior to public disclosure of plaintiff's true 
plans. 
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E. Plaintiff and Its Confederates are Soliciting NJB Proxies 
in ..Violat ion of the Securities Exchange Act. _ 

40. Upon the limited discovery had to date, there are 
substantial grounds for believing that D-Z and Cantor, Fitzgerald 
have been engaged in the unlawful solicitation of proxies for a 
special shareholders meeting of NJB. It is becoming apparent that 
the convening of such a special meeting is an integral part of the 
D-Z plan to take control of NJB, and thus injunctive relief against 
such solicitations is necessary herein. 

41. As set forth in the annexed affidavits of Allen 
Maki and Herbert M. Wachtell, proof has been developed tha£ share¬ 
holders of NJB have been telephoned during the last month by a 

•o 

caller who advised them that he was calling them as shareholders 
of NJB for the purpose of obtaining their support to convene a 
special shareholders meeting. Thus, a is more fully set forth 

in the Maki affidavit, Mr. Maki was called by a "Mr. Schwartz*' 
who solicited his proxy for this purpose. Likewise, as set forth 
in the Wachtell affidavit, Mr. George White, another NJB share¬ 
holder, was also called by a "Mr. Schwartz", who told Mr. White 
in substance that he was attempting to round up NJB shareholders 
to call a special meeting, that he had called "several others" 
for this purpose, and requested that Mr. White join in. Addi¬ 
tionally, Mr. Harry G. Wiberg, Jr., another NJB shareholder was 
telephonically solicited for his proxy by a caller who wanted to 
oust the NJB management. 
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42. There is every reason to believe that D-Z and 
Cantor, Fitzgerald are behind these proxy solicitations and that 
still other NJB shareholders were similarly solicited for their 
proxies. Thus, the deposition of Lawrence Orbe of Cantor, Fitz¬ 
gerald revealed that: that firm has an employee named William 
Schwartz (0276); Schv/artz had both a complete NJB shareholders 
list, and also two summary lists that had been specially pre¬ 
pared (the first of holders of 1,000-9,999 NJB shares and the 
second of holders of more than 10,000 NJB shares (0239),. An¬ 
nexed hereto as Exhibits "H" and "I" respectively are copies 

of the two summary lists of NJB shareholders referred to in the 
Orbe testimony, which documents were produced from the Cantor, 
Fitzgerald files. Schwartz told Orbe that he used the share¬ 
holder list to contact two potential selling shareholders (0230- 
1, 283-4). Orbe then cautioned Schwartz not to call certain 

e 

persons known to Orbe to be friendly to the NJB management 
(0286-7), the direct implication being that Schwartz was free 
to call other persons on the summary lists (0287). 

43. It is extremely probative that the names of 

Messrs. Maki, White and Wiberg all appear on the Cantor, 
Fitzgerald list of NJB shareholders who. hold more than 1,000 

shares (Exhibit "H")« It should be noted that although Mr. 

z> 

Wiberg's name has been misspelled as "Wilberg" on Exhibit. 
there can be no doubt that based upon the address and first nare 
and middle initial that Mr. Wiberg is the "Wilberg'' referred to 
in Exhibit "H". 
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44. There are ample grounds for concluding that a 
significant number of additional persons other than Messrs. Maki, 
White and Wiberg were also solicited. Thus, Mr. White was told by 
the caller that "several others" were contacted. (Wechtell Affi¬ 
davit 112.) Mr. Maki was told that the caller represented "a 
proxy group". (Maki Affidavit 1(3.) Moreover, there is 
nothing particularly distinctive about the three shareholders 

who were known to have been contacted and there are over 50 
other natural persons listed on the Cantor, Fitzgerald list 
as t.,e owners of 1,000 shares or more. (Exhibit "H".) In addi- 
* tion, since a special meeting of NJB shareholders can be con¬ 
vened only at the call of at least 20 per 'rnt of the share¬ 
holders, (0244) it is not clear there would be no purpose to 
soliciting only three shareholders. 

45. It is thus submitted that there are ample grounds 
to support a determination at th$s time that Cantor, Fitzgerald 
on behalf of D-Z is and has been soliciting NJB proxies in clear 
contravention of section 14 of the Securities Exchange Act and 
Regulation 14A thereunder. 

A PRELIMINARY INJUNCTION HEREIN IS REQUIRED 
TO RESTRAIN THE UNLAWFUL CONDUCT OF PLAINTIFF 
AND ITS CONFEDERATES WHICH OTHERWISE WILL CON¬ 
TINUE TO THE IRREPARABLE INJURY OF NJB AND ITS 
SHAREHOLDERS. _ 


46. It is submitted that discovery herein has disclosed 
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evidence of wholesale violations of the federal securities laws. 

It has become apparent that plaintiff and its confederates hive 
structured and conducted an attempt to take over NJB in total 
disregard of virtually every provision of law applicable to their 
take-over attempt. Upon the ultimate trial of the Trustees' coun¬ 
terclaims herein, after further intensive discovery by your depo¬ 
nent's firm, there is the highest probability that plaintiff will 
be adjudged by the Court to have committed the wholesale violation 
of law described herein- 

47. Moreover, there can be no doubt whatsoever that 
plaintiff intends to pursue its unlawful takeover attempt unless 
and until restrained by this Court. Thus, plaintiff has given 
directions that purchases of NJB shares on its behalf should be 
made virtually without limit. Moreover plaintiff's refusal to 
accept even the conditional stay ordered herein by Judge Ward 

on July 9 -- and the striking facts that plaintiff purchased 
1,100 NJB shares in the two or three hours of trading that re¬ 
mained after Judge Ward vacated his stay on July 12, coupled 

with plaintiff's continued purchases of NJB shares this week -- 

% 

are eloquent evidence of plaintiff's resolute determination. It 
is thus manifest that absent action by this Court NJB faces the 

0 

damages of falling under plaintiff's domination or control. 

48. No previous application has been made for the 
relief requested herein. 
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WHEREFORE, your deponent respectfully submits that 
the preliminary injunction sought herein should issue. 

/ // /s' 


Sworn to before me this 
day of July, 1974 . 




Bertram M. Kantor 


rmmr* l rtmcii 

Wot'ry : i t« or tin# /or* 

f "0 CO jl 34 J/O vr. '.ti.li, ner County 
Cort- I JeJ In fv -*v ruiK County ... — 
Commission l,plri« Mjuti jo. 1J 


ONLY 


Copy 


available 
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»3AI<I«V i,ILVI.IUi'l I.IN 

Ctll Ovl AN » <U' A 1 V Alii) 
lAMAUUTA. I UHlIlU JJMII 


March 21, 1974 


Mr. Bruce II. Davis 
Dear Druco: 

This is to confirm that wo will proceed to investigate 
the making of a tender offer for N.JB Prime, a Mnssachuset i s 
real estate in .-acintent trust. The basis for our participation 
is as lol lot’s: 

A tendering entity will be formed to be owned 

as follows: 


51 7, by the Bruce Davis interests 

49 X by the Barry Silverstein interest:-. 

The capitalization of the tendering entity i con¬ 
templated to be as follows: 

On t he assumpl i on that 51 Z of the shai.es of the 
target company will be purchased at approxir atel.y $-9.00 pur 
share, the Davis interests will put in at least $500, COT a". : 
possibly up to $1 million (it is understood that the silver* 
stein group will use their best efforts to keep the Davis 
interests at the v500,00C level) with the remainder of the 
funds to be put up by the Silverstein interests in debt for*'. 

The Davis interests' $500,000 wi 11 be subordinated in all 
respect*. to tin- Silverstein money. In addition, all the 
stud, acquires wi 11 be pledged to tin. hi Lve rt . . n int-rest . 
carrying, an interest rate of approximately W.i over prime or J .hi 
based upon present prime. Bruce Davis personally and Security 
Management do. will guarantee the payment ol the intere.-t to 
the Silv i s iei n interests it the shares acquired by the tet.derin 
entity do not yield the seat, sufficient to cover the Interest on 
the Silverstein debt. 
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HAWK V •-•II Vl.l.", I I Hi 

bill Ul.1 AH | I'H.L VAIiI) 
b.MIA ,k‘ • A. » it ». Hi ~t J .• ’> ii | 


Mr. Mrifc R. Davis 


March 2.1, .1 ( j 7A Pago £2 


The lender entity v:J 1 1 initially he fun.h.il by 
Davis' *>00,000, ji such It -sci' te n a:; apj.ears reason di 1 e to 
cover the of llm tcutler offer, plus a promissory 

obi j go L ioil on t he j il l of tlic S j .] v’o rsLc iu group to cone up 
with their chare of the funds required b> the Leader on or 
before its consummation. 

It is contemplated among other alternatives, 
with no particular preference being given to tills alternative, 
that the tendering entity may attempt to gain voting rout roJ 
of 2/3 of the then outstanding shares of beneficial interest. 
The purpose of Litis control will be to vote to change the 
status of NJd from a HR if to art ordinary operating cot pora 1 1 on. 

Once this has been accomplished, it nay be- further 
desirable to have the tendering entity exchange its steel: in 
NJB foi stork in Security Management Co. which simultaneously 
would be merged into UJJJ. The result of this would be a 
transfer of Lhe initial debt used in the Lender oiler to MJD. 


Davis and Silverstein, after consulting with 
appropriate advisors, will determine what percentage of the 
stock trust be acquired for control. In the event that that 
said p< reenlugc is less than 51k, the above li.entione-d capital¬ 
ization of the tendering entity would be be effected. 


In the event that the. trust form of ownership is 
not changed to a corporate status prior to cur discharging the 
present advisor, it is agreed that the advisor to be formed 
will be owned in the same proportion as each interest appears 
in the tendering entity. 


Sincerely yours, 


ACRNOhl.liDCRI): 




<1 


e 


"; 



v 


Barry SJ1 vi^rstein 


ONLY copy AVAILABLE 


llruee K. Davis 
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March .19, 197-5 


I*/, i • w«. 4 

Chc.iJ.v-.Ti o.: tha trend 
13c*v u .*i- y 
657 dvenue 

Pautic-j c, n • v» c O/Gad 


» i -r ♦ > ^ 


. »11tl 1> - 

*VO • ».*»> ♦-» • A 


Dear Mr. Dractier: 

X would li!:o 'co c::.'.vr»r.r; c:i be!;*..If of car circuit 
genv-ii.-v ilr.tcrvru in aevt trine: 'or er.:.h 51‘; cv;. ir.oro cl v.i\c t 
buned;'-ci.ri inter.:::t or MJD I/rir.-i Investors. 

Our client is a ctrono ccrpany tv.th acccn: to c 
financial bsckivj, The co.vaony 1 :•; eracons ii.vo o', bu»vr: :•.?*» 
ccr.'>;>rrl. l.iO vu.th lv.ll: Per .o lover.v.ocr.. cv.r circuit ;;occ. osi 
current itarhot price or 'c..*:;; r.bored cJ: ::JB i:i no \vy; 

intrir.rv.c vaJ.uaa. t’u arc: prepares to brar thou ir. l.tinu :.n 
negotiation:;. 

I understand the ronnitive nature of year ycaii 
thin r. at Lor, and j. will ore vi you?, reply to : hi:-; 1 cU..t *• :• 
confidential. V would vc:rv much iilo to cit down and diner 
matter at your convenience. 

Sincerely, 


Lawrence F. O;:bo 21 
Vice.- Precident 


LFO:b J jh 


0ML v n ‘ 

Derr 

'[pj j'ti tr-*'y IQ- rr: ;~'”j 

1('i:.L 


. r*\ I 

r u f l.r. 


t . . it im<« 
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EXHIBIT C—SCHEDULE I3D FILING OF D-Z ANNEXED TO 
AFFIDAVIT OF BERTRAM M. KANTOR 


{SECURITIES AND EXCHANGE COMMISSION 
YJashinyton, D. C. 20549 


SCHEDULE I3D 


Pursuant to Section 13 (d) of the 
Securities Exchange Act of 1934 


Information Statement Relating to 
Beneficial Ownership of Shares of 
Bcnefi ial Interest of 


NJB PRIME INVESTORS 
950 Clifton Avenue 
Clifton, New Jersey 07013 


Filed By: 

D-Z INVESTMENT COMPANY 
420 14th Street N. V,\ 
Atlanta, Georgia 30313 


Address copies of all communications to: 

JOSEPH B. RUSSELL, ESQ. 

Rubin V.’achtel Baum & Levin 
598 Madison Avenue 
New York, N. Y. 10022 . 


ONLY COPY AVAILABLE 
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ITEM 1. SECURITY AI1D ISSUER. 

This statement relates to Shares of Beneficial interest, 
without par value {"Shares"), of NJB Prime Investors ("NJU"), a 
Massachusetts business trust, 950 Clifton Avenue, Clifton, Hew 
Jersey 07013. 

ITEM 2. IDENTITY AND BACKGROUND. 

This statement is filed by D-Z Investment Company ("D-Z"), 
a Delaware corporation having its principal office at <120 lltli 
Street N.W., Atlanta, Georgia 30318. 

The officers and directors of D-Z and their business and 
residence addresses are as follows: 


NAME 

BUSINESS ADDRESS 

RESIDENCE ; NRRCEO 

Bruce R. Davis 

420 14th St. XI.W. 

4332 Conway Valley Ct. 


Atlanta, Ga. 30318 

N.W. 

. • • - 


Atlanta, Ga. 30327 

Jerome Zimmerman 

1260 Foster St. N.W. 

3144 Wood Valley Rd.H. 


Atlanta, Ga. 30318 

Atlanta, G . 30327 

Ralph M. Becker 

420 14th St. N.W. 
Atlanta, Ga. 30318 

23 Old Ivy Square 
Atlanta, Ga. 

Saul Becker 

800 Peachtree St.N.E. 

380 Valley Rd.K.W. 


Atlanta, Ga. 30308 

Atlanta, Ga. 30303 

The voting 

stock of D-Z is owned in 

equal shares by 


Jerome Zimmerman and by Security Management Co., Inc. ("Security"), 
a Georgia corporation having its principal office at 4^0 14th Street 
N.K., Atlanta, Ga. 30310. Security is engaged in real estate 
devclop.ncnt and management, apartment and condominium construction 
and the sale of land. Mr. Zimmerman and Security may or.ch be deemed 
to be a person controlling" D-Z, as that term is defined in the 





A 113 

Exhibit C Annexed to Affidavit of Bertram M. Kantor 

control of. JUD and for the- best interests of Nuch future 

actions may include: 

(i) Acquisition of additional 1M. .'-hares, either alone or 
in conjunction v/ith other:., through private or open market trans¬ 
actions, ,or throuyh formal tender offer, when opportune situations 
to do so arise (which acquisitions viil depend upon the availability 
of NJB Shares on the open market, the willingness of holders of 
large blocks to sell their shares and general economic and market 
conditions); 

« 

(ii) Seeking representation on the Board of Trustees by 
means of solicitation of proxies or otherwise; 

(iii) Joining with other shareholders, or other persons or 
groups, in a common effort to influence manager,ent of or obtain 
control of NJB; and/or 

(iv) Seeking to change the investment advisory arrangements 

of NJB. 

Should D-Z, alone or in conjunction with others, obtain 
control of NJB, it intends, subject to a study of all of NJB’s 
assets and all other relevant circumstances then obtaining, to 
consider the possible disposition of certain assets of NJB and the 
effecting of changes in its lending policies with a view to improving 
the operating results of NJB and, subject to further review of NJB’s 
assets and all other relevant circumstances, D-Z believes it may then 
be desirable to recommend one or more of the following: 

(a) Discontinuing the status of NJB as a real estate 
investment trust (unless and until it is determined to effect such 
discontinuance, it is not the intention of D-Z to take any action 
which would jeopardise NJB's status as a real estate investment trust 

ONLY COPY AVAILABLE 


- 3 - 
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applicable rules and regulation:; under Oic Securities Exchange 
Act of 1934, an amended. . . 

Information concerning the present principal occupations, 
and the material occupations during the past ten years, of each of 
the officers and directors of D-Z is set forth in Schedule h hereto 
annexed. None of D-Z‘s directors or officers above named has 
during the past ten years been convicted in a criminal proceeding 
(excluding traffic violations or similar misdemeanors). 

ITEM 3. SOURCE AND AMOUNT OF FUNDS OR OTHER CONSIDERATION. 

As of the date of this report approximately $468, 252 lias 
been expended by D-Z for the purchase of the NJB Shares referred 
to in Item 5, below. $294,783 thereof was paid out of D-Z's own 
funds, which funds were obtained by D-Z in a private placement cf 
its 6% promissory notes, due March 31, 1975, which notes were sold 
to the persons and in the amounts set forth in Schedule B hereto 
annexed. The balance of the purchase cost was obtained by margin 
borrowings of $3 per share from Cantor, Fitzgerald & Co., Inc., 

232 No. Canon Drive, Beverly Hills, Calif.,secured by pledge of 
the NJB Shares purchased. 

ITEM 4. PURPOSE OF TRANSACTION. 

In purchasing NJB Shares, it is the intention of D-Z 
to acquire a sufficient ownership interest in NJB to influence 
management decisions and, ultimately, to determine the management 
arid policies of NJB. Depending upon future circumstances not now 
known, D-Z may take such action from time to time as it may deem 
appropriate, in the light of future developments, in order to obtain 
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under the applicable provisions of the: Internal Uevenue r 0 -i 
amended); 

(b) If a study proves that a combination may be effected 
upon appropriate terms in the best interest of all 

r ttiej concerned, 

to effect a merger, consolidation or other combination of pju 
with D-Z and/or with Security; and/or 

(c) The acquisition by NJB of other real estate investment 
trusts by purchase, merger or otherwise on such terms as may be in 
the best interests of NJB and its shareholders (although it should 

be noted that D-Z does not have any present plans or proposals to 
that end, nor has management of D-Z determined which, if any_other 
such trusts might be so acquired). 

Except as mentioned above, D-Z has no present intention, 
nor has it in ary event formulated any specific plan or proposal, 
to liquidate NJB or to make any major change in its business or 
structure. 

ITEM 5. INTEREST IN SECURITIES OF THE ISSUER. 

As a result of purchases made prior to and on April 23, 

1974, D-Z became the beneficial owner on that date of 65,600 NJB 
Shares, representing approximately 5.14% of the total number of shares 
(1.276,053) which are reported by NJB in its Annual Report on Form 
I0-K for the year ended November 30, 1973 as outstanding on November 
30, 1973. Except for the NJB Shares described in the tabic below, 

D-Z not own beneficially, nor does it have the right to acquire, 

directly or indirectly, any NJB Shares. 

During the last sixty (GO) days, neither D-Z nor any 
person affiliated with D-Z has effected any transaction in NJB 


- 4 - 
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Exhibit C Annexed to Affidavit of Bertram M. Kantor 


Chare-'’, other than purchases, ar; fo) i. 


Date of Pii rehur.e 
(1974) 

April 19 
/vpril 22 
April 23 
April 26 
May 2 


Him by r of Sha res 


1,000 
4,600 
CO,000 
5, 'lOO 
200 


Except for the purchase made on /.pril 23, which was 
over the counter, all of the above purchases were made on the 
American Stock Exchange. 

ITEM 6. CONTRACTS, ARRANGEMENTS, OR UN D E R S TA ND IN G S WITH 

RESPECT TO SECURITIES CP THE ISSUER. 

—V 

Meither D-Z nor any of its officers or directors is a 
party to any contracts, arranger.cnts or understandings with any 
person with respect to any securities of NJjj, except that Cantor, 
Fitzgerald & Co., Inc. has been retained to render certain services 
in connection with D-Z‘s purchases of KJB Shares, for which it 
is to receive a fee of $30,000 plus out-of-pocket expenses which 
are at present estimated at approximately $3,000. In addition. 
Cantor, Fitzgerald A Co., Inc., as nn exclusive purchasing agent, 
will revive a fee equal to of the purchase price payable in 
respect of all NJB Shares purchased on behalf of D-Z, and any 
brokerage commissions payable will be paid out of that fee. 

ITEM 7. PERSONS RETAINED, EMPLOYED OR TO BE COMPENSATED. 

Not applicable. 




7 \ 


r 
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item o. material to nn filed ah i:>:uiniTS. 

Letter Agreement dated April 25, 1974 between Security 

and Cantor, Fitzgerald U Co., Inc. 

SIGNATURE 

TAo undersigned corporation certifies tliut to the Lest 
of its knowledge and belief the information set forth in this 
statement is true, complete and correct. 


May 3, 1974 


D-Z INVESTMENT CCMrANY 




Jerome zirjr.crmcn 
Vico President 






only copy available 
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exhibit C Annexed to Affidavit of Bertram M. Kantor 

i 

SCHEDULE A 

Information regarding the present principal occupation.- 
and the material occupations for the pact ten years of the offiv r: 
and directors of D-Z Investment Company is us folio..:,: 

Bruce R. Davis : President and Director of D-Z; Chairman of 
the Board of Security Management Co., Inc. (since 
October 1969); Executive Vice President of Pioneer 
Development Corporation, Atlanta, Ga. (October I960 to 
October 1969); Secretary of Security Development and 
Investment Company (October 1963 to October I960). 

Jerome Zimmerman : Vice President and Director of D-Z; President of 
Apollo Forest Products, Inc. (lumber distributor) (since 
February 1973); Private Investor (June 1969 to February 
1973); General Manager of Delraar Division, U. S. Plyvoed 
Corp. (cabinet manufacturers) (September 1965 to June 1963; 
end President of Delmar Cabinet Co., Inc. (September 196C 
. to September 1966); President of Union Lumber Co., Inc. 

(lumber manufacturers and distributors) (December 19' E to 
September 1966); President of E & L Services, Inc. 

(apartment management) (since March 1966). 

Ralph M. Becker : Treasurer, Secretary and Director of D-Z; President uf 
Security Management Co., Inc. (since 1972); President of 
Dixie Shoe Corporation, Eufaula, Ala. (shoe manufacturing} 
(since 1963); Partner of R U S Management Co.. Atlanta, O . 
(real estate management) (since 1 j 67); President of Miracle 
City Stores Co., Huntsville, Ala. (shopping center) (•.'• 




1962) . 


r 

U- 
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Saul Heel: or : Vice Pr j, .... 

Security lian.iyu ;.i nr r; , 


Director of U-/ ; Jjj rector of 
tec. (since 19/.-,); fccrrtir 


end Treasurer, 


Dl>:i ~ -'' hoc Corporation (since 19C3) and 


of Miracle City Store:; Co., (since 1CC2); Tartner of 

n & s Man ^ CI " : ‘ L Co -' o11 anta, ca. (since 1007); Rrcsiden 
of First Fidelity Realty croup. Ltd. (real estate broker) 
(since 1973); Southeastern Regional real estate manager, 
Marx Realty (. Improvement Co., Inc. Atlanta, Ca. (1000 
to 1973). 
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SCHEDULE B 


Informsi ion regarding Liu; purchasers of. the 67. 
provissory notes referred to in Item 3 hereof is as fol]o\; 


1 ■: A ME A?' 0 ADDRESS or PimCHAS ER 

Security Management Co., Tnc. 

420 Fourteenth St. , N. VJ. 
Atlanta, Georgia 30318 

Jerome Zirrr.erman 

1260 Foster Street, N. 17. 
Atlanta, Georgia 

Bernard ’'.roll 

100 Colony Square 
Suite 2300 
Atlanta, Georgia 

Max Sophier 

2375 Peachtree St., N. E. 
Atlanta, Georgia 30305 

Harold Lcvow 

1235 Mt. Pa ran Road, N. Y7. 
Atlanta, Georgia 

Harold B. Eevin, M. D. 

1293 Peachtree St., N. E. 
Atlanta, Georgia 30309 

'Harvey Jacobson 

3236 E. Mood Valley Rd., N. W. 
Atlanta, Georgia 30327 


PRIMCTPAI. :T 
$ 50,000 

50,000 

50,000 

50,000 

50,000 

50,000 

50,000 


o\ ■ • ’ ' r 
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1, Che nil'll' r;; 1 g */!, iccictiiry oi u-i Cuvi'iiCr. ,^7t Company, lu i • l*y 
certify the fol 1 ci.'im; to be a true nntl correct crpy of a resolution 
duly adopted by the board of Directors of said Corporation by 
unanimous written consent without a meeting on the ? f day of 

April, 1974, and that the same has not in any v;ay been modified, 
amended, or revolted, and remains in full force and effect: 

RESOLVED, that the President or any Vice President of 
this Corporation be and each hereby is authorized to 
sign on behalf of the Corporation and to file with the 
Securities and Exchange Commission any and all such 
documents, including an Information Statement on 
, Schedule 13D and one or more amendments thereto, as 
may be necessary or appropriate pursuant to the 
Securities Exchange Act of 1934, as amended, in connect- 
ion with the purchase by or on behalf of this Corpora¬ 
tion c^f shares of beneficial interest of NJB Prime 
Investors, or in connection with the ownership of such 
shares, hereby ratifying and confirming all that any 
such officer may hereafter .do in the premises. 


I further certify that the persons named below now occupy the 


offices set forth opposite their names: 


Bruce R. Davis 
\ 

Saul Becker 


Jerome Zimmerman 
Ralph M. Becker 


OFFICE 
President 
Vice President 
Vice President 
Secretary/Treasurer 


WITNESS my signature and the seal of said Corporation, this 
day of April, 1974. , 

. X . ■/*'). / 

ONLY COPY AVAILABLE — .*• 
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EXHIBIT D—AMENDMENT NO. 1 TO SCHEDULE 13D ANNEXED 
TO AFFIDAVIT OF BERTRAM M. KANTOR 


Securities and exchange com.-iissign 

Washington, D. C. 20549 

I 


AMENDMENT NO. 1 

to 

' - SCHEDULE 13D 

Pursuant to Section 13 (d) of the 
Securities Exchange Act of 1934 


Information Statement Relating to 
Beneficial C./nership of Shares of 
Beneficial Interest of 

NJB PRIME INVESTORS 
950 Clifton Avenue 
Clifton, Kew Jersey 07013 


Filed By: 

D-Z INVESTMENT COMPANY 
420 14th Street N. W. 
Atlanta, Georgia 30318 


Address copies of all communications to: 

JOSEPH B. RUSSELL, ESQ. 

Rubin V.'achtei Baum 1 . Jevin 
590 Madison Avenue 
New York, M. Y. 10022 


3 ar.d 5, and Sclicdule H annexed. 


ONLY COPY AVAILABLE 
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.-•■M 3. so'jkch i ,:: o or ru;:»s or c.jnr.f :r: :.yf:o;;. 

As of the date of this report npprexi; it cly 55)9,036 lias 
i<cn expended by D-Z for the purchase of the lljn Shores referred 
in Item 5, below. $2D5,53G thereof war, paid out of D-Z's ov/n 
/.-ds, which funds were obtained by D-Z in a private placement of 
• •s G% promissory notes, due March 31, 1073, which notes were sold 
to the persons find in the amounts set forth in Schedule B hereto 
annexed. The balance of the purchase cost was obtained by margin 
iorro.oings of $3 per share frem Cantor, Fitzgerald & Co., Inc., 

232 llo. Canon Drive, Beverly Hills, California, secured by pledge 
of the NJB Shares purchased. 

I TDM 5. INTEREST III SECURITIES OF THE ISSUER. 

As a result of purchases made prior to and on April 23, 

1074, D-Z became the beneficial owner on that date of G5,600 11JB 
Shares, representing approximately 5.14% of the total number of 
chares (1,276, 053) which are reported by NJB in its Annual Report on 
form 10-K for the year ended November 30, 1073 as outstanding on 
.’•ovmbcr 30, 1973. Except for the NJB Shares described in the table 
• ••low, D-Z does not own beneficially, nor does it have the right 
to acquire, directly or indirectly, any NJB Shares. 

During the sixty (60) days preceding the filing of the 
i -atcr.ent to which this amendment relates, and since such filing, 

■ ilher D-Z nor any person affiliated with D-Z has effected any 


- 1 - 
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transaction in NJB Shares oliter than purchases, as follows: 


Number of Purer, 


1,000 
4. GOO 
00,000 
. 5,400 
200 

3.200 
900 

2,000 „ 

1.200 

TOTAL 70,_50g_ 


Except for the purchase made on April 23, v.'hich was 
over the counter, all of the above purchases were made on the 
American Stock Exchange. 


h.it-e of r> l rcTiasc 

(1974) 

April 19 
April 22 
April 23 
April 26 

I'.ay 2 

>:ay 6 
hay 10 
I'.ay 14 
J-'.ay 1G 


SIGNATURE 

The undersigned corporation certifies that to the^best 
of its knowledge and belief the information set forth in this 
Amendment to its statement is true, complete and correct. 


D-Z INVESTMENT COMPANY 



Bruce R. Davis 
President 


hay 21. 1974 

ONLY COPY AVAILABLE 
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Kant or 


LCUKDULE D 


Information regarding the purchasers of 

f>otcs referred to in Item 3 hereof is as follov/s; 

| M.y.E AND A DP EE EG OP PURCHASER 

jeeurity Management Co., Inc. 

420 Fourteenth St., N. W. 

Atlanta, Georgia 30318 

‘crome Zimmerman 

1260 Foster Street, IJ.W. 

. Atlanta, Georgia • 

trnard Kroll 
| 100 Colony Square 
. Suite 2300 
i Atlanta, Georgia 

pc Sophier 

■2575 Peachtree St., N.E. 

Atlanta, Georgia 30305 

I ' 

told Levow 

11235 Fit. Paran Road, N. Vi. 

Atlanta, Georgia 

* 

old B. Levin, M. D. 

( 1293 Peachtree St., L T . E. 

Atlanta, Georgia 30309 

l 

ycy Jacobson 

3236 E. Wood Valley Rd., N. W. 

Atlanta, Georgia 30327 

our We:nberg 
ild Ivy Road, N. E. 

Itlanta, Georgia 

1 

ONLY 


the C/o promissory 

PRiucTPAT, AM.oirET 
$ 50,000 

50,000 

100,000 

50,000 

50,000 

50,000 

50,000 

50,000 

C0P/ AVAILABLE 
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EXHIBIT E—AMENDMENT NO. 2 TO SCHEDULE 13D ANNEXED 
TO AFFIDAVIT OF BERTRAM M. KANTOR 



L. c. 20 b-.'j 

i 




rc. 2 


to 

SCHEDULE 13D 


rsuar.t tc Ss trier. 11 (d) of the 
Securities Exchange Act of 1914 


Inf orrr.atic.i Statement Relating to 
Beneficial Ownership of Shares of 
Beneficial Interest of 

NJB FRIILE INVESTORS 
950 Clifton '.venue 
Clifton, New Jersey 07013 



Filed 3y: 

D-Z Investment .Company 
420 14th Street X.W. 
Atlanta, Georgia 30318 


/iddrcss ccoias cf all communications to: 


Joseph B. Russell, Esq. 
Rubin V.achtcl Baum 6 Levin 
59C Mar. i sen Avenue 
Ncv: York, H. Y. 10022 


Ar.icad i -g Its: -' 3 arc? 5. 


ONLY CCF 


,\/ 

1 
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item 3. soui'C!- /•.mount or 1 oit t-..;j.u cc:::,.. . .;j.y, r\. 

As of till"! date o£ this aa.-; r.ci.,c.-:'. t, •iporo;:!’..^ ( 1 / •'OC 

hnc been cmvck'oo by U -7. for the nurcliss.t oT the KT.'. r.i-ar f. referred 

to in 7 1 win 5, b: -lev*. S?G1,7B0 thereof v;ce p^id out of Jj-z'r r . n 

funds, which fends were obtained by D-z in n private placement of 

its 6*,» promissory notes, due March 31, 1975, which notes wore cold 

to the persons and in the amounts set forth in Schedule D hereto 
✓ 

/ 

annexed. \,Thc balance cf the purchase cost was obtained by margin 
borrowings of $3 per share from Cantor, Fitzgerald & cc., Inc., 

232 No. Canon Drive, 3everly Hills, California, secured by pledge 
of the KJB Shares purchased. 

ITEM 5. INTEREST IN SECURITIES OF THE ISSUER. 

As a result of purchases made prior to and on April 23, 

1974, D-Z became the beneficial owner on that date of 65,600 KJB 
Shares, representing approximately 5.1454 of the total number of 
shares (1,27 ,053) which are reported by KJB in its Annual Report cn 
Form 10-K for the year ended November 30, 1973 as outstanding on 
November^O, 1973. Except for the NJB Shares described in the table 
below, D-Z dees not own beneficially, nor does it have the right 
to acquire, directly or indirectly, any NJB Shares. 

During the sixty (60) days preceding the filing of the 
statement to which this amendment relates, and since such filing, 
neither D-Z r.cr any person affiliated with D-Z has effected any 
transaction in KJB Shares other than purchases, as follows: 

ONLY COPY AVAILABLE 
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Exhibit E Annexed to Affidavit of Bertram «V. Banter 


p.i \' ( > 

" (Av, ■; 


Hi.riVior o r fh.n 


April 19 
Apr i 1 22 
April 21 
April 26 
Key 2 
Kay 6 
May 10 
Kay 14 
May 16 
Key 24 
May 20 


1,000 
4,600 
60,COO 
5,400 
200 
3, 200 
900 
2 , 000 
1 , 200 
19,000 
10.000 

TOTAL 107,5C0 


over the 
Ajnerican 


L>.cc.>’_ :rr tne purenasp made cn /.cril 2 3 
counter, all of the above purchases were 
SLoch Lxchanye. 


, which v&s 
made on the 


• f SIGNATURE 

The undersigned corporation certifies that to the best 
Of its knowledge and belief the information set forth in this Air,cr.d.-.c 
~ tc -^- r ‘' cr 'L is true, complete and correct. 

V 

D-Z, INVESTMENT COMPANY 

b v /f U 

Bruce R. Davis 
President 


June 3, 1974 



r r 


/V I 
/ \ * 


P 1 

/M 


i r 


-\pv 
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EXHIBIT F--AMENDMENT NO. 3 TC SCHEDULE 13D ANNEXED 
TO AFFIDAVIT OF BERTRAM M. KANTOR 


sucuKinr.: and excmahgi: commission 

WasJhimj.lr.n, D. C. 20W9 


AMENDMENT NO. 3 

to 

SCHEDULE 13D 

Pursuant to Section 13(d) of the 
Securities Exchange Act of 1934 


Information Statement Relating to 
Benefic.al Ownership of Shares of 
Beneficial Interest of 

NJB PRIME INVESTORS 
950 Clifton Avenue 
Clifton, New Jersey 07013 


Filed By: 

D-Z Investment Company 
120 14th Street N. W. 
Atlanta, Georgia 30318 


Address copies of all communications to:' 

Joseph H. RusselT, Esq. 

Rubin V.’nehtcl ilau.T. i. Levin 
598 Madison Avenue 
New York, N. Y. 10022 


Amending Items 3 and 5, n:ul Schedule H 


ONLY COPY AVAILABLE 
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Exhibit F Annexed to Affidavit of Bertram M. 


Kantor 


itj:m 3. soukci: amd aiicuut or runDc 0; . other ri . 

As of the date of this amendment, • \|'j• l'o:< in... 1 ■ i ■. ' !, 

has boon expended by D-Z for the purchase of the ISP ' 00 NJ. : ; i; c 
referred to in Item 5, below. Approximately ?532,lGu tiierec i •■■j 
paid out of D-Z's omi funds, of which f 500,000 was obtained bv 
D-Z in a private placcncnt of its G;i promissory notes, due March 
31, 1975, to the purchasers and in the amounts set forth in Schedule 
D, and C.7S,P0G was advanced by Uruco U. Davis. The balance of the 
purchase cost was obtained by margin borrowings from Cantor, 

Fitzgerald L Co., Inc., Beverly Hills, California, and from Ladenburg, 
Thalmunn A Co., Mew York, II. y., in each case (except for 5,-100 shares 
purchased for cash) secured by pledge of the NJB Sharer, purchased 
through such broker. 


ITEM 5. INTEREST IN SECURITIES OF THE ISSUER. 

As a result of purchases made prior to and on April 23, 

1974, D-Z became the beneficial owner on that date of f.5,000 HJ 3 
Shares, representing approximately 5.14)', of the total number of 
shares (1,276,053) reported by NJB in its Annual Report on Form 1C-K 
for the year ended November 30, 1973 as outstanding on November 30, 
1973. Except for the 158,500 NJB Shares referred to above and in 
the table below, D-Z does not own beneficially, nor docs it have the. 
right to acquire, directly or indirectly, any NJB Sharps. 

Following the filing of the statement to which this amendrr. nt 
relates, neither D-Z nor any person affiliate! with D-Z has effect -d 
transaction in NJL) shares, other than purchases, as follows: 


.in 


( MM 

Lv i i 


L- I 


/ nny 

UJi" 5 


A. \ 


! > 


r n i r 
,r\ l_ 
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schedule n 

lnft'i ' i > ■'. :i irtliirj the purdnif.ers of the G',i |>n.:.u..;.cn / 
nclon rdi.Ti'ul _-j i.‘ j : j hereof is as follows; 


;.nv'-:: __ ;j• v:j\ r _y_n 

Security Ivin.vitr Co., Inc. 

420 rourt' . , :i. w. 

Atlanta, C^cryi 20210 

Jerome Zimmer: .n 

1200 lor.tr- Street, tl. W. 
Atlanta, Ccoeua 

Bernard Kroil 

100 Colony Square 
Suite 2300 
Atlanta, Georgia 

Max Sonhier 

2575 Peachtree St., H. E. 
Atlanta, Georgia 30305 

Harold Levow 

1235 nt. Pa ran Hoad, N. W. 
Atlanta, Georgia 

Harold B. Levin, M. D. 

1293 Peachtree St. , N. E. 
Atlanta, Georgia 3C309 

llarvcy Jacobson 

3236 E. Wood Valley Rd., N. W. 
Atlanta, Georgia 30327 

Seymour VIeinberg 

Old Jvy Road, N. £. 

Atlanta, Georg:.a 

Ronald n. Fcinnnn 

5310 London Drive, W. v;. 

A tlan t.i, Geoi g j a 


p| ui!c n ;-c 
$ 50,000 

50,000 

100,000 

50,000 

50,000 

50,000 

50,000 

50.000 

50,000 
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EXHIBIT G—PRIVATE PLACEMENT MEMORANDUM ANNEXED TO 
AFFIDAVIT OF BERTRAM M. KANTOR 

April 24, 19 7 4 

o - 7 . ]_iivi.'.sv j :; ;t co mrany 
l'R 1 ■v;* t i: placement mlmoi<a ;;d um 

FUR ISSUANCE OF 
UP VO $1,250,000 OF 
6‘i PROMISSORY NOTES DUE 
MARCH 3), 1975 


THE COMPANY: 
a Delaware corporation, 
corporation pursuant to 


D-7, Investment. Company (the "Company"}, 
incorporated April 23, 1974, as a close 
Section 342 of the Ccncral Corporation 


Law of Delaware. Authorized Capital Stock - 10,000 shares of 


$100 par value. 

The capital stock is presently owned as follows: 
Security Management Co., Inc., a Ceorgia corporation, 
420 14th Street N.W., Atlanta, Georgia - 50 shares. 

Mr. Jerome Zinur,erman, c/o Apollo Forest Products, 

12C0 Foster Street N.W., Atlanta, Georgia -• 50 shares. 
The members of the Hoard of Directors of the Company 
are: Bruce U. Davis, Saul Decker, Ralph Rocker, and Jerome 


Z in...erman 


* CT 'f ■ r ONLY CONY / ' 

w i£am g r ,,,., 

j j --' u *• • a.*| j , 

11 LI. u. 


\3LE 
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Bruce R. Davis is Chairman o£ the board of Security 
Management Co., Inc. (".Security"); Ralph Becker is its President. 
The tv jf them and Saul Docker arc also directors of Security. 

The officers of the Company are: 

President - bruce It. Davis 

Vice President and Asst. Secretary - Jerome Zimmerman 
Vico President and Asst. Secretary - Saul Decker 
Secretary and Treasurer - Ralph Decker. 

As a close corporation under Delaware law all of the 
issued and outstanding shares of all classes of stock shall be 
held by not more than thirty (30) persons as defined in Section 3-; 

of the General Corporation Law and the ownership of stock .in the 

# 

• • 

Company is subject to the provisions of the Articles of Incorpora¬ 
tion (which nay be amended from time to time), an excerpt of which 

* 

is set forth in Exhibit 1 attached lie re to. 

. ' • . • • i 

... • : . 

PROMISSORY DOTES TO BE ISSUED : The Company will issue 


up to One Million Two Hundred Fifty Thousand Dollars ($1,250,000) 
of its six percent (G&) Promissory Notes due March 31, 1975 ("note 
..Interest will be paid on maturity. The Company shall have the 
right to prepay the notes without penalty. The form of the note 
is attached hereto as Exhibit 2. . 


- 2 - 


COPY AVAIL 
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The notes are being offered am’ sold without rcy j s Lra i.j o 
under Die Securities Act of JO 13, as amended, in reliance upon the 
exemption from registration for nonpublic: offerings - . The avail¬ 
ability of such exemption depends in part upon the accuracy of 
certain representations, declarations, and warranties which a 
purchaser v:i.ll be required to make. The form of the Certificate 
and Purchase Order .setting forth the required representations, 
declarations and warranties to be executed by each purchaser is 
attached hereto as Exhibit 3. The Company shall have the right 
to rely upon such Certificate in determining the suitability of a 
prospective note purchaser. 

The notes are being offered and sold without regitratio 
under the Georgia Securities Act of 1073, as amended, in reliance 
upon the exemption from registration pursuant to Section 8 (j) of 

a .... ~ - • * 

said Act v/hich exempts from registration negotiable instruments 
maturing in not more than twelve (12) months from date of issue 
and sold without the same being offered for sale by means of 
advertisements publicly disseminated in tlie news media or through 
the mails. 

Security and Jerome Zimmerman have each agreed to pur¬ 
chase $50,000 of the Notes. 



)PX;/WAiU 




- 3 - 
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IJUC) t.'lT.r. ACTIVITY OV TUT. CO .'C'.M.'Y : Initially the Company 
intends to acquire an interest in a real estate investment trust 
("III! IT") . In order to retain the confidentiality of the acquisi¬ 
tion r.o that purchaser, may be at the most favorable prices, the 
Company does not ini.end to disclose the name of the REIT whose 
stock is and will be accumulated until such time as the Company 
is required to disclose such information in accordance with 
Section 13 of the Securities exchange Act. The Company will 
'be* required to file tin appropriate disclosure statement with 
the" Securi ties’" and Exchange ’ Commission ," the REIT and each 
exchange' where'the‘REIT's’ stock is traded, within ten (10) days 
after the Company lias acquired in"excess of five percent (5«) 

’of the’outstanding sloe); of the REIT. This disclosure is expected 

within ten days from the date hereof. A copy of the disclosure 
* ’ - 
statement will be“delivered to each person'who" purchases a note 

oT'lhe Company. 

It’ is’the intention of~the’ Company to acquire a suf¬ 
ficient ownership interest in the REIT to influence' management 
decisions and, if necessary, replace management. To be success¬ 
ful, the Company may have to conduct a proxy contest. The 
Company's intentions arc subject to its ability to acquire the 
stock of the REIT through private purchases or purchases on the 

. ■ ' ■ ONLY COPY AVAILABLE 
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open Market. r.uch c.bi !. itv <1 <:-po. rls upon lit av.iilahi .\j t.y of ; .t o-k 
on tlic open ;.t lit: , 11 1 >; v, i I 1 i n r jjt'.’Sr. of lio ! d< rx oT larne L)o.:i s 
of stock to sell 1.5:0 i r shares, and general economic and mail;. ; 
condition;.. Accord j v , lh*_* Company crannM c; i \ c any esxar.w.c,: 

or representation that it will La able to carryout its ir.tc.ntj 
to nco a ire such an own._x ah i p int.ci'nst. 

Real estate j lives trie a t trusts arc presently under s over¬ 


pressures , primarily because* ot Jiigli interest rates they mu.,t pay 

for short term money and the increasing number of uoL.ults by 

their borrowers without adequate provision for loss reserves. 

Many of the stocks of real estate investment trusts are selling 

at approximately 25Z of their reported boo}; value afu-r taking 
^ • . ... » _ . . _ 

into consideration increased reserves for losses. 

Inasmuch as the* Company will be makincj its acquisitions 
only on the basis of known public information and the Company's 
analysis of that information, the actual status of the trust 
wliose stock will be acquired and what direction the Company 
will recommend to the trust or what benefits may accrue to tl.e 
Company car. only be assumptions until such time it is in a posit io 
to have more detailed and complete information. The Company be¬ 
lieves, however, that the information it presently has and the 
depressed value of the stock offers an opportunity for substantial 

success. ONLY COI-'Y^VA ’ 1 r ' c 
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If the Comi any is :;uccoi:s f ul in gaining a position of 
influencing the man aperient of the HI'. IT whose sloe); it may acquire 
it will encourage the UNIT to acquire other real estate invoslm_n 
trusts by purchase or merger. 

The Company belie\'cs that substantial rcductaons 
in the cost of management of one or more real estate investment 
trusts can be obtained. 

The Company, at a subsequent date, may consider Die 
merger into the REIT in which it may acquire a substantial 
interest, or security or both. The Company is not in a position 
at this date to state what it will ultimately do in these respect 

USE or Pno.c r.i.’D S FROM NOTES : It is expected that sub¬ 
stantially all of the proceeds from the issuance of the* Six 
Percent Promissory Note's due March 31, 3.97 5 will be used to pur¬ 
chase stock in the selected real estate investment trust on 
margin and pay all of the related costs of acquisition, including 
legal and other expenses related to such purchases, sue); as 
interest on any margin debt. 

The stock purchased by the Company will be collateral 
for the margin debt. 

Other than the $100,000 to be reconvert by the Company 
from the issuance of notes to Security and Jerome Zimmerman, - 
the Company will not use any of the proceeds from the issuance of 


~ G— 


our I MV Ml 
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l ho note;; until proc- of at least $500,000 arc received. ±r 
such proceeds arc nol eci.ivou prior to May If), 197-1, all of *,)..• 

' proceeds from the issuance of such notes shall be relumed with¬ 
out interest. 

The Company's ability to repay the notes is dependent 
upon (i ) the dividends it receives from the real estate invest:.,.-:: 
trust whose stock is acquired; (ii) the ultimate sale of such 
sto'ck; (iii) the merger with such real estate investment trust ur. 
the repayment of the notes by the real estate investment trust; 
(iv) .the sale of Company stock and promissory notes described 


under the lie .ding ISSUE Of U N I VS ULMER Si-! A hi. ISSUE PEG r .STRATI Ob ; 
or a combineuion of two or more of the foregoing. 

’ • SCHEDULE 13D TO 12L PILED WITH THE SECURITIES AMD EX¬ 
CHANGE COMMISSION, ETC. REQUIRES THE COMPANY TO STATE THE SOURCE 


AND AMOUNT OF* FUNDS OR OTHER CONSIDERATION USED OR TO HE USED IN 
PURCHASING SHARES OF A PUBLICLY HELD COMPANY. THE NAMES OF THE 
HOLDERS OF THE NOTES AND THE AMOUNTS BORROWED BY THE COMPANY WILL 
BE INCLUDED IN THE COMPANY’S DISCLOSURE STATEMENT. 


ISSUE OF UNITS UN D ER SMALL ISS UE PE G ISTRATIOH : The 
Company intends prior to September 1, 197-1, to register for sale 
with the Georgia Securities Commissioner units consisting of 


ONlrY-COPY- 
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common stock and t./o yc<ir 01 proiuissoi y r.otv:, , pursuant: to 
Section 5(d) o£ the Georgia Securities Act of 1073, as anended, 
which section is known r,s tlie Small Issue hog is tra Lion whereby 
securities are sold lo not more than twenty-five (25) persons. 

It is contemplated that not more than 25 units (each unit con¬ 
sisting of four (1) shares of $100 par value common stock of the 
Company and $-'.5,000 of two year Gi promissory notes) v/ill be sold 
at $50,0u0 per unit pursuant to a registration statement filed 
pursuant to Section 5(d) of said Act. Of the $5000 allocated 
to the four shares' of $100 par value conuuon stock, $100 will 
b’e “allocated to the capital stock and $1600 to capital surplus. 

Such units.will not be. registered under the Securitj.es 
Act of? 1933, as amended, as the Company intends to rely upon the 
exemption front rogisLraLion for nonpublic offerings. 

Until such time as the 6?, promissory notes due March 31, 
1975, are paid or the units described in this section are sold, 
Security and Jerome Zimmerman will deposit the shares of the 
Company owned by them in escrow with Mercantile national Dank, 
Atlanta, Georgia as security for cither the payment of said 
6 t promissory notes due March 31, 1975 or the registration of the 
units described above. * 

Nothing herein'shall be"'considered as a representation 

• -Q- 
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F.JUUMIT 1 
to 

Private Placement Memorandum 


AH of Lht: infilled c.nd outfitandinc c Lock of oil cLem 
chnll be held of record by not coro than thirty (50) perron:,, 
defined in taction 052 of Clio General Corporation Lev:; r.r.d ci...- 
corporation shall irHc no efferiny, of any of its ctock of any ] 
claas which v;o"!d conoLituto a "public offerin;;" within the uet 
in^ of Die UnJ ted her.tea Sccuritie-'’ Act of 1933, cj it r.ry be 
ca ended iron CLuo to tine; end til a concent of the directors cf 
the corcpretiou ah/ill bo required to approve the iccucn.ee or* Li¬ 
fer of any chorea pc briny, in .coraplienee with the foreycin- 


I 


roc trie tio.vc. 

Ho holder of choree ehall noil, noa ion or other./ice 
dinpoao of «ny cb.cm or there a of ctoch of this corporation to 
pcrccn, firm, corporation or nucocinLien, nor ehall the cnccut. 
fidainlntrrter, true too, anaiyneo or other loyal rcproccntotiee 
a deceased otockholder cell, nuoiyn, tr/incfcr or otherwise di.e- 
pooo of nr.y altnro or ehr.rou of the a Lock of tliio corporation Lr„ 
any person, firm, corporaticn or c.ococ.in t ion nor to nny next o.‘ 
kin or lcyctoe cr Hynteoa of u deccnccd ntockholdor, v;J.tb.out 
firat offering, raid thnro or ohrtea of ctock for oala tu the 

0NLY C0PY available 
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12X11 Hi IT 1 
(p- 2) 

1.0 

Private Place i.icmL Ho wo r anduai 

corporation at a price roprouenting Lite lluo book value thereof 
at the tlr-.o of acid offer end the corporation shall lr.no the 
right to purchase f.ho caroo by the payment of such purchase prie¬ 
st r.ay thus within thirty (30) dnyn after receipt o£ written 
notice of /laid offer, -La -the-event that Lho -corpora-tfon does : n 
accept the offer to cell such nhairo. or shares within thirty (3 0 
dayo after receipt of the written notice of caid offer, Lhc eh., 
of shares oh nil next bo offered for calc to the other GLuckliulb 
or stockholders of caid corporation at a price representing the. 
truo boo 1 .; value thereof at- the time of cuid offer end : cuch othc 
Stockholder or atocklioldera shall have the right to purchase tl. 
cone- by the payment of each purchase price ct any tfife within 
thirty (30) days efter receipt of written notice, of aaid offer. 

Compliance wiLh the foregping terms and conditions in 
regard to the calc, oauignmont, transfer or other diopou1tion o 
tlio shares cf stock of thin corporation ohall be o condition p; 
ccncnt to the trauofor of such ohcrco of n Cock on the- booka- of 
Chin corporation. 

ONLY COPY AVAlLABLt’. 
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JJX1IIU J T 2 


d- 7, investment company 

Cl PROMISSORY NOTE 
DUE MARCH 31, 1975 



Atlanta, Georgia 

,197 \ 


the order of 
amount o£ 


($ 


) on March 31, 1975, with intercot (compute 


FOll VAT.UE F.F.CDIVED, the undersigned D-7. INVESTMENT 
COMP/AMY (hereinaf ter r.onctinau referred to as the "Corporat.ion" 
Or the "Dorrraur") a corporation organised arid existing under 
the laws of the State of Delaware, hereby p; causes to pay to 

,the principal 
Dolls:S 

A 

on the basis of a 365 day year) on the unpaid balance of such 
principal amount from the date hereof at the rate of six (61) 
per' cent per annum until the sane shall become due and payable, 
and with interest on any overdue principal and on any overdue 
interest, if any be due and payable (to the extent permitted 
under applicable law), at the rate of ten (10%) per cent per 
annum, payable on demand. 


THIS PROMISSORY MOTE IS A SECURITY 
WITHIU THE MEANING OF THE FEDERAL 
AMD GEORGIA SECURITIES LAV'S. IT 
HAS MO T HEP.!? REGISTERED UNDER THE 
FEDERAL SECURITIES ACT OR THE SEC¬ 
URITIES ACT OF AMY STATE. THIS 
PROMISSORY MOTE IS REINS ACQUIRED BY 
THE HOLDER FOR INVESTMENT PURPOSES 
ONLY AMD NOT EOT. RESALE. NO SUCH 
MOTE MAY P.E SOLD, CiTKRKD FOR 
SALE, ASSIGNED, OR TRANSFERRED 
UNLESS A REGISTRATION STATEMENT UNDER 
THE FEDERAL SECURITIES ACT AND APPLI¬ 
CABLE STATE SECURITIES ACTS, WITH 


ONLY C 


Or 


available 


1 
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RESPECT TO Till S PP.C.TISSORY NOTE, IS 
then in effect op. an j::-:::mptio:: from 
such registration requirement:; is 

THEM IN FACT APPLICABLE TO SUCH PROMIS¬ 
SORY NOTE. 

1. 


Payment of principal and intercut due and payable 
hereunder shall be made in lav/ful money of the United 
States of America at the principal office cf the corporation. 

2 . 


This Note is one of an authorized issue of six (6t) 
per cent notes of the Corporation due March 31, 1975 (herein¬ 
after referred to as the "Notes") of the agaregate principal 
amount of $1,250,000 Dollars, all of like tenor (except as 


to denomination) all 


which Notes are entitled to the 


the terms hereof, duly author!: 


o: 


benefits and subject to 
resolution of the Board 
adopted April 24, 1974. All of these Notes are 
all and any purposes be treated 


Directors cf the Corporation 


j 


. 1 for 


Notes of the same series 


3. • 

Redemption. 

(a) The Notes shall be redeemable at the option of 
the Corporation in whole or in part at any time or from time to 
time, at par plus accrued interest to the redemption date. 


(b) Notice of any redemption shall be given by 
nail, not less than ten (10) days nor more than thirty (30) 
days, prior to the date fixed for the redemption, to the 
named payees of the Notes at their addresses as appearing in 
the records of the Corporation, or in the event that any of 
these Notes have been assigned or otherwise transferred and 
if the Corporation has been notified of the name and address 
Of such transferee, notice hereunder shall be given by mail 
to such transferee. 


C 


Q\\\ 


;iVi i 


i- 
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(c) In ca 'jo. of the redvnptjon of part only of a 
Koto, the notice provide.! for herein shall specify t.l'.e por¬ 
tion of the face amount being redeemed; and upon payment of 
the portion redeemed, the note shall be cancelled and a n _o 
Dote, of like tenor, issued for the unredeemed balance, all 
at'the expense of the Corporation. 

(d) If this Mote or part thereof shall be called 
for redemption and notice of redemption shall he given as 
aforesaid, interest shall cease to accrue from and after the 
redemption date on this Mote or the part hereof so called for 
rodemption (unless default shall be made in the payment of 

-the rcder.iption price upon presentation and surrender hereof). 

4. 


----All of the Kotos constituting this series shall 
-rank pari passu without preference-or priority of any kind 
c-OVer one another, and all and any payments on account of prin- 
«-cipal or interest (whether redemptions, prepayment, purchase 
-by-the Corporation or any other type of payments) shall be 
~applied ratabJy and proportionally on all outstanding Pores 
rof this series on the basis of the principal amount of indebted- 
aness represented thereby.- -- -.. a; . . i. __ : 


Obligation. 


Voluntary or Involuntary Breach of the Corporate 


-this Note 


The following shall constitute acts of Default under 


(a) If default shall be made in the payment of the 
principal and interest of any of these Notes when and as the 
-name shall become due and payable, or in the observance of any 
-other covenant herein contained; . - 


(b) Upon appointment of a reciever, conservator, 

.or liquidator of or for the Corporation, or of or for a substan¬ 
tial part of the property of the Corporation, whether voluntary 
or involuntary; 



- . ONk-y-eo 
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(<:) Upon Liu: making of an appl i c.j Lion for any 
aforesaid apnoi ntinent ., or upon Liu: suspension or u • sconcin'.a*. ' a 
of Lino busine ss of Lhc Corporation or the r.i„');inq of an assi.*, 
meat for the benefit of creditor... or co.vpo.si tion with cro.d ivr 

(d) Upon Lhe ad judj cation of the Corporati on ns 
insolvent, or upon the filing of u voluntary or i.nvol ur.; ary 
petition in bankruptcy, or for ci bankrupt cy cos position or 
extension, or the approval of any other petition pursuant to 
the provisions or the bankruptcy Act of the United States of 
America, as last amended, by or against the Corporation; 

(e) Upon any part of the business or property of 
the Corporation being taken possession of, or closed, by any 
authorised governmental agent or body, or by any procedure 
authorised by lee;; or 

'• (f) Upon thn Corporation becoming the .subject of 

liquidation or dissolution proceedings. 

•* 

The Corporation may deem and treat the person in 
whose name any Mote shall be registered in the; records of Lbs 
Corporation as the absolute owner of such h’otc for the purpose 
of receive ar.d payment of principal or interest on such bote 
and for a.ll-other purposes, provided, however , that upon 
receipt of written notice from a registered holder of any of 
-these botes stating that he has transferred his bote and 
stating the name and address of his transferee, the Corporatic 
shall register such, transferee as holder of the Note, and, 
further, upon request by any transferee cf any of these Kotos, 
the Corporation shall cancel the transferred Koto upon its 
surrender to the Corporation and immediately thereafter 
reissue to the surrendering transferee a Note of like tenor 
.showing .said transferee as payee, all at the expense of the 
Corporation. . 

... - 7. 

The Corporation covenants and agrees that no divi¬ 
dend of any kind or character (except stock dividends) will be 



i\ xi r 11 


r* 

t 
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declared or paid on any share* or shares c.I rtoch of 1 hi 
Corpoi ;it ion Uuti 1 .such tine car. all c> 1' tin: no Pot.cs i <*. paid 
in full or the Holders ol a majority in amount of these I’ou.l 
havo censor.tod to r.u:;'i dividends in waiting. 


0 . 

In the own; that any of the !:;/!ders employ i-.n 
MAtorncy-at-T.aw to colli at any amount.;; pn.sv. c'uo un.u r the 
terra; of there Motes, the Cerpor.at;ion hereby coven:-... t s to j.:.y 
to raid Note holder(s) it; addition to all other amounts p.y.: 1 : 
heroin.e'er , the actu,.i eupsr.cUt.u* er;, ir.cIn. r J i;c. rca.a.nubli- nlti a: 
fees not to i.sevvd 3ft of the unpaid balance, to secure or c 11 
any amounts due- hereunder. .... 


9. 


Pont of 
waived any of their 


tin' Mote holders shall he deemed to 
rights or remedies hereunder unless 


Waiver is made in writing duly signed by the particular 
holder or his duly authorised agent. 


h ■> 


such 


I .’ore 



' • . The terns 
binding upon and enur 
its successors and a.s 
respective heirs, per 


and conditions of tills Pete shall he 
to the benefit of the Corporation uni 
signs, and the Mote holdi.-*rs and their 
sonal representatives and assigns. 



- •• ■ Nothing heroin shall inpair the obligation of the 

Corporation, which is absolute and unconditional to pay the 
principal and interest on these Metes in accordance with 
their terns. 


12 


The Corporation and the Mote holders nay at any 
time hereafter modify this Note by a further written .instru¬ 
ment, signed by Holders owning Go 2/3 1 of. the outstanding 



5 
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amount of those Notes. These Notes shall not, howc/rr, be dec:’’-, 
modified in any particular by any act of the Corporation or 
of any of the Note holders except by such agreement .in 
writing signed by said Note holders. 

13. 


These Notes are unsecured except that Jerome 
Zimmerman and Security Management Co., Inc., the present 
sole shareholders of the Corporation, have deposited their 
shares in Escrow as security for the payment of these 
Notes pursuant to an Escrow Agreement dated as of the 2ith 
day of April, 1974. 


If any provision or any part of any provision of 
this Note or if the application of any provision or of any 
part of any provision to any situation shall be determined 
by any Court having proper jurisdiction to be invalid, 
illegal or unenforceable, the remainder of this Note and the 
application of such provision or such part of a provision to 
other situations shall not be affected thereby, but shall 
continue in full force and effect as though such invalid, 
illegal or unenforceable provision or part of a provision 
or applications thereof were not originally a part hereof. 

The Corporation waives presentment, demand, protest and 
notice of demand, protest and nonpayment except Holder 
shall take no action for any default hereunder until ten (3.0) 
days after receipt by the Corporation of written notice of any 
such default and failure to cure same by the Corporation within 
said ten (10) day period. 


caused 

corpora 


thi 

te 


IN WITNESS WHEREOF, D-Z INVESTMENT 
s Note to be signed by its Preside 
seal to be affixed hereto and atte 


COMMA I 
t, and 
sLcd by 


i 


i 


has 




u cop( 


w /\\/'\n 


!\ P 1 


I \ 
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FiOcre L.jl 1 .' y, anti ti.i.t; SuLa to be c’.alt.il as of ihu 
day o£___ • 107-1. 


d-'z iwvj':5T;:!;:;t cc/!)\m:y 

ny:_•_ 

PKU3 


COKPOl'JYi 11 Sfl'L 
ATTEST: 

DY:_" ’_ 

ScCL-jlary 
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c j :kt i'.i' 


! i PPP.C 


si; os:'.) 


, )<»'/ 


D-Z 1 mv< s I men I Company 

420 i-:th .'-..jl-' 

Atlanta, Georgi a. 30?.] K 


1 desire to i,o;ch:i:;o $ 


of D-Z 1 r.v*(;stiter,t 


Company's Promissory Motes duo ;!;iri:]i 3J , 1970, (the "holes"), i 

the principal amount. or 0___and 1 am enclosing my 

diced: herewith payable, t o D-Z l'»:\ or.tuont Company in said amsunt 
for such purchase. ' 

1. I have road D-Z Investment Company's Private Place¬ 
ment Memorandum for Issuance of Up To $1,250,000 of Gt Promissory 
Notes Due March 31, 1975, said Memorandum dated April 24, 1971. 

2. It is understood that all documents, agreements, 
records, and bool::; pertaining to D-Z Investment Company (the "Com¬ 
pany") and the issuance of said Motes oilier than information re¬ 
lating to the specific real estate investment trust. ("P.EIT") whoso 
stock the Company has purchased, is purchasing, or will be purchas¬ 
ing have been made available to me, my attorney and/or my accountant, 
and that I have had an opportunity to review all aspects ol this 

only copy availap' - 
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j rivo.3 Lmen t e; :c e : > L .-.s heroin stated and ]. un ivcstand the roci;.onr- 
the Company does not. desire to disclose in foi i.:u L ion to ir,_- at this 
time about the par Lion 1 ar dbl'i’ whoso cl.oc): jt in , trch.-.s j ng . 

3. I unarm tor.d that until the Company has recoiv..d 
Purchase Orders for the issuance of at. least £300,000 in the 
agyron.i to of such Not other than the £1 0 0,000 of such r; ot.cn to 
be purchased by Security Manage mcnl Co., Due. ("Naeu r i t y " ) and 
Jerome Zimmerman ("Zi; .rarmar.") , the fund:, paid herewith •..•ill be 
held in a separate cscro.v -account, and not used for the purposes 
of the Company as set forth in the Private Placement Memorandum 
ciescr ibec a no vc . 

4. 1 understand that my right to transfer the Koto 
issued to me \j,ill be restricted as set forth in the Note, a copy 

| f, 

of the form of said Note having been heretofore delivered to me, 
and as further restricted under and by virtue of the Securities 
Act of 1022, as amended, and any State Securities law applicable 
thereto. " 

5. I understand that I am purchasing the Note from the 
Company without being furnished any offering literature or prospectus 
other than the Private Placement Memorandum described above and 

that tliis transaction has not been submitted to or reviewed by 
any regulatory authority because, of the representation by the Com- 

only copy available 
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pany of l.hj lift.ili/J number of persons to who.v. the Kol.:s \ ij] L*. 
sold, the- private a. p<.r ts ol tl.o of / t .t i inj , and tno ion f:^.i 

reyistrat.i on of ouc.ii socoi: i t i ^s uiua i: l hi* Georgia i-oeur j ties Ac l 
because of the avc. i lubiJ i tv ol v-.xo.u)it j on i r< -y- r. 1 ra l ion ;cr- 
suauf. to Section 8(j) of o<_j','. Act. 

C. This Soto in being pmrlie.r.cd for inves Li-.u nt from 
juy own accov.ut and not for the intcrc.- L ot any other j:ei:::on and 
not for resale to others. 

... 7 . I £uit her warrant that..ray [.erso:.;.l not worth in 

in-excess of double the-, a-iiouat. of the-, ho to to be issued to mo • 
and in any cvei.t is not less than C'1^0,000. 

8 . I have taken full cognizance of and undors tar. 1 all 
the ri.sk factors described in t)ic Private Placement Memorandum 
described above -related to the business activitib.i of the Company 
and the use of proceeds of tlio holes and the man no: in which. said 
Notes may be repaid. I have had significant business and .invest¬ 
ment experience by virtue of which I am capable of evaluating 
the hazards and merits of purchasing the Note for which I have 
delivered my check contemporaneously herewith. 

r _ - •_ 0 . In making this investment 1 have relied only upon 

such advice as I may have received l'rcm personal investment, 
tax and legal advisors. No assurances or representations have 
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been me 

d c t o 

i*l • ’ 

hy 

LIn. C .any , 
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- * • 




10 . I underut.ii.'i that' Vho hotes arc being offered 
and sold wit ho.il regist notion under the Securities Act of lull;, 
as amended, in reliance upon the exemption ireo registra ti.on re¬ 
quirements for nor.publ j c of f orin?: . I acknowl edge and ur.dcars rood 

* 

• t ' | 

that tire availability of said oxerr.ption depends in part upon the 

accuracy of car tain of the- represen La tions, declarations and 
warranties which I am required to make and which I have made in 
.this Certificate and Purchase Order with the intent that the same 
may bo relied upon in dotonnining my suitability as a purchaser 
of one of the Company's botes. 

11. I understand that the Holes are being offered and 
sold without registration under the Georgia Securities Act of 1'.)?!, 
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as amended, in JUj jiicc upon the exemption from registration 
suant to Section l!(j) of s.iid Act \;)iioh encmp l s fro.:. , ■„ 

negotiable instruments maturing in not more than twelve- 1 .. 0 j- ; t h-. 
from issue and sold without the name; being offered ton sale 
means of auver t i sen _n Ls publicly d j ..ueniina t«.-d in tin: nows medi . 
or through the iu:.i 1 s. I acknowJedge that I an unaware of n..y 
acivor L i semant v;i 1 h r-epart t.o the sale of Ss id hates by the 
Company and I also represent and stale that 1 have not Lean 
solicited through the mails by the Company or anyone acting os. J 
boha3 f for the purchase of a Koto from the Company. 

12 . I acico arid, understend : 

(a) 'The Koto will he acquired by the undersigned 

solely for investment and not with a view to or for resale in 

1 

connection* v/ith, any "distribution" within the meaning of the 
Securities 7>.ct of 19 23, as amended; the Kote will not be pure has 
for subdivision or fractionaliz£\tion; the undersigned has r.o con 
tract, undertaking, agreement, or arrangement with any person to 
sell, transfer, or pledge to such person, or anyone else the hot 
or any part, thereof and the undersigned has no present plans to 
enter into any such contract, undertaking, agreement, or arrange 
ment. 


ONLY C~ / » ’ • 
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(b) I v.’i I ) not attempt to dispose of t_ 1»•_ :.-) v o 
acquired by 1.1 -* uni os. ; and untjj the Coiapmy bus tl »_• t o: , ,i .-wd 
satisfaction that 1 ho proposed disposition ho^s not viol,at: i!..- 
registruLion i equi r■ a;a L cf t.he .goeeritiei*. /V. t of 19 33, as nr..-;, 
or any epol ionblo Utat o nocui il i.ns law. I uudoraUuul Lln:L the 
Company r.oiy require an opinion of counsel satisfactory i j a for.,; 
and substance to the foregoing effect an vail as to conn m.-1 iu, 
before permitting a ticnsCcr. 

(c) The Company has no obliya Li on or in-ten Lien 
to register the dotes in order to pjcrtr.it sales thereof in accor¬ 


dance with the registration requir omen ts or the Securities net 
of 1933, as amended. • I farther .understand that^Hale K4 under 
such*Act which permits resales or restricted securities without 
registration il; certain eases and which is the principal, means 
by which such resales are permitted nay not be available as to 
resales of the Note because there may not be compliance with at 
least one of the conditions to its availability, the requiremen 
that certain public information of the issuer (the Company) of 
the securities be available. I acknowledge that the staff of 
the Securities and Exchange Commission has expressed an opinion 
to the effect that persons who propose to sell restricted 
securities oilier than pursuant to Kule IK will have a subslunt 
burden of proof in establishing that an exemption from registra 
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tiori i; 
co at t 

there \ 
] oss: bl 

hold iI 
or oxpn 
re-sulL 
thc-rco: 
Mir.endo; 

to me’ , 
cn sr* i i 


ONLY 


; uVf.iladU: that p ..rr-.oii:; who pa: tici p..Lc: in u. 

.heir own rich. 

(d) l in tin: light c*f the ten going 

.-ill ! : r.o , -hi. i c: )..t for t!n. hoLcs an 1 j L M.:.y ;.oc |>r. 

U: » i ;«•. vo ii:, :1: 1 . r.;y i;.v.. s Lt.eni: x ea5 ily or « L ail. 

li. 1 :.g. v-.. to indct.n i :‘y Lh • Ccr.pnny r.d co 

L, it:*, d .ir i j to ;-:.u (-i i i s la*i:;:i! <. ss of 1 i .chili ty , cost, 

incej (inclan in- rcf.i.cr.abl c at l envoy ' a foes) arising as a 

of t.l.o a av_: or f.lisLj i.n.i: i o: i cf the bote or any part 

f by : *o iii viol, ci Li on of the hc-ouriti i :• Act of If‘3 3, as 

:1, or any c-ehr-r applicable law. 

• . » • 

14. j have: reviewed. L.V.* form of tnr i/iuc to be*. issued 

• , « ' 

dud aero 2 that the Ire-end reading a:: follows shall appear 

* * i 

cl note: ' 

"This Promissory i'ov.e is a security with.in the 
•' • meaning of tin* Federal and Georgia Securities law. 

It. lias net boon registered under the Federal 
Securities A.cl or the Securities Act of any State.-. 

This rro.-. issoj y hot..: is being acquired by the holder 
lor investment purposes only and not for resale. ho 
such hole may be sold, offered for sale, assigned, 
or traps I erred unless a registration statement umK.r 
• tho Federal Securities Act and anplicable State 

COPY AVAILABLE 
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Seem j L j 

O - ■ t ’ j , 

w j t )i 

r< 

t In t!i i r. I.i c. 

j SUOl 

is then 

in e: * >a: 

L or 

an 

cxcaipt. j or. J roiii sa 

i.h ri.vj 

roLjx;irc::i 

an!::, is 

then 

in 

tact a j -[j ] i c 1 c. 1 

:> Mieli 

Mir;:.: or y 

hole. " 






of j.’otc-. iMu.li 


Print 


Print ;iaxixn y Aaoress 


Social Security I.’urv.bc: 


WITNESS: 
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EXHIBIT H—SUMMARY LIST OF NJB STOCKHOLDERS ANNEXED 
TO AFFIDAVIT OF BERTRAM M. KANTOR 

.V ,.l. i:. i i i• >t i Mv i' .11• i . 

Mi.ii* ii«• i.i*• • .1 .it :i.., i win 

IIuI.Ili:. ul I .otiu in I0.UII0 Mures 

iMuhit 4 C.ii *. I iiih i- i *.' n‘f T, vlili r ■ f Sli.i r ,. 


1 — Mini fi To.-p.in)* 

I Mil I, !.'• u Ini!. Avenue 
n'nsliiii|.t (hi I'.C. >0005 

2 ? ,*•■ Alru Co:..p :ny 

• ' ' - * P.0. Box :: 1 0 

hnti ilr.ii) (.‘l. 0fi7 ?0 

3 _ Atwell C Company 

Box <lf.(i l.'nll Street 
New York, New Ycik 10005 

5 Bachc l Co. 

100 Cold Street 

New York, New York 10038 

6 Baldwin 5 Co. 

Box Sll 

Montgomery, A1. 30101 

7 Barnett 5 Co. 

Box 704 Church Street 



New York, New York 10008 


8 - ‘ . 

Bauer 5 Co. 

Box 15003 

Hew York, New York 10049 

1 ,000 

10 

Beck t Co. 

744 Broad Place 

Newark, New Jersey C7102 

2,048 

13 - - 

CBhL Hayden Scene Inc 

17 Battery Park Plaza 

New York, New York 10004 

3,390 

16 . •-■■■■-* 

Calhoun 6 Co."’ *• . 

Box 1319 

Detroit, Mi . 48321 

5,500 

34~ 

Firnat 6 Co. 

Box 2665 

Phoenix, Arz. 85002 

1,000 

36 

First Regional Sec. Inc. 

7 East Redwood Street 

Baltimore, Md. 21203 

1,047 

39 

Friendly Company 

60 Hempstead Avenue 

Nest Hempstead, New York 11SS2 

4 

2,500 


• • • 

6,400 

2.1S0 

1,100 

3,329 

5,000 

2,360 



51 

55 


57 


‘Jfv/A'U ftp.! F 
f\\ AIL/ 


Kane C Company 
1 Clinsc Manhattan Plaza 
New York, New York 10015 

Mchn f, Co. 

27 N State Street 
Concord, N.M. 03301 

Merrill l.ynch 

1 Li liei t y I'laza 

New York, New York 10006 

Mi It 1 :it e Co . 

Box 2 _■ J 1 2 

MiIw.mlre, Wis. 97222 


2,000 

9,761 

3,232 

2,200 



t .!»• 
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J.i* II. Oll|iluiut 6 Co.,Inc. 

61 D roadway 

New lull., I.Yw Yoik 1 <1000 

3,000 

61 



J Coir U Coop. 

Bo* 126S Clmrcli st. 

New York New YOrk 10008 

1,739 

63 



Paco 

411 S Main StTCCt 

Los Angeles Ca, 90013 

3,416 

68 


• 

Pershing 6 Co Inc. 

120 Broadway 

New York, New Y'ork 10005 

1,706 

72 



Shearson, llancil f, Co. 

14 hall Street 

New York, New YotL 10005 

1,538 

88 



H.A. Whitten 6 Co. 

Bo* 130S Church Street 

New York, New York 10008 

1,000 

90 



Zereb 

Box 3168 

Portland, Or. 97208 

1,000 

91 



A.R. Investment 

345 Underhill Blvd 

Soyosett, New York 11791 

1.400 

95 



£. Farington Abbott Jr. 

81 Main StTeet 

Auburn, Me. 04210 

1,139 

112 



Goodwin Adrian 

129 Market Street 

Patenon, New Jersey 0750S 

'1,200 

185 



Bacal Trust Dept 

Box 3121 

Portland, Or. 97208 

3,000 

Z19 



Alfred S. Barnett 

153 Ocean Avenue 

Daytona Beach, FI. 32018 

. 1,000 

276 



Benjamin L. Bcndit 

744 Broad Street 

Newark, New Jersey 07102 

l.opo 

289 



Bergen P.ockland Retirement 

180 Old Hook Road 

Westwood ,N'cw Jersey 07675 

1.000 

308 



Sydney Berman 

C/O Ecrm Studios Inc. 

404 Industrial Park Dr. 

Yeadon. Pa. 19050 

1.000 

330 



Austin D. Bevicr 

123S2 Janet Circle 

Garden Grove, Ca 92641 

1.000 

360 



Richard J. Rrooston 

2B5S P.ilr.i Avenue 

PoRi)iaiui llcacli, 1 1. 33060 

- 1,520 

365 



Samuel Bluestcir. 

384 I.e* Avl-i uc 

1,500 

• * 
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*ii | uim' r ^ 

4 

rur-loMiT Naim- f, Address 

1 Of Ml. Ill- 

383 


F.<)w • • -i ii. r.M ii. ia.m 

87 Krrat Hills Rel 

Lliort lulls, N. V • 07078 

1 ,876 

Wl 


Bruvcr li Co. 
p 0. Box 14 26 

New York, N.Y. 10008 

5,000 

SS9 


Harriett S. Chase 

33 Canclot 11 <1. 

Yarmouth Tort, Ma. 02677 

1,000 

SSS 


Dona1J C. Chase 

33 Camclot Rd. 

Yaroouth Port, Ha. 02677 

1,100 

628 


Catherine K. Collins 

13689 No 108 St. 

Sun City 8S3S1 

1,400 

644 


Robert Alan Daniels 

927 Sciolo Dr 

Franklin Lakes 07417 

1,000 

746 


George W. Deyo 

Baxter Lane 

Milforst Ct. 06460 

1 00 

747 


Mary A. Dcyo * 

Baxter Lane 

Milford, Ct. 06460 

1,400 

787 


HaTry Drocker 

80 Deborah Dr. 

Newton Center, M». 02159 

8,785 

1 

790 


Sophie Drooker 

39 Kest St. 

Randolph, Ha.’ 02368 

1,500 

809 


Hyman Dushraan 

43 Nancy Lane 

Broclclon, Ma. 024 03 

1,200 

813 


JNB Comp. 

P.0. Box 90 

Jacksonville, FI. 32201 

2,200 

848 


Ena Ellis 

35 South Rd. 

Bloomingdale, N.J. 07403 

^1,550 

SSS 


Morton Engel 

6405 Leonardo St. 

Coral Cabler, FI. 33134 

1,000 

931 

- 

Carl 11. Ficke 5 Savilla 

20 Upper Cross Rd. 

Saddle River, N.J. 07662 

1,119 

980 


Jacob S. Freedman 

3100 Palm Avc. 

Pompano.Beach, FI. 33060 

1.000 

90S 


Constance R. Friedman 

28 2-1 K) 26 Court 

Ft. Launde riln le , FI. 33306 

1.250 

1032 

. r-.r- n'* 1 A.£l 

ONLY CO: • 

Frederic II. Ci>bcll Jr. 

1 Bway. 

New York , N.Y. 10004 

1,000 
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I II 1 •..... 1- II 


I'li 1 11up i* 4 *.imp- \ A. 1.111• ■;ri 

8 ill M. 

JIIJ7 


MitU‘t'1 IpMiiiL 

Mnrri'i Aw. 

Siim. iI 1 , N. Y. 079(11 

1.1)12 

11175 

' 

S. him ii'l r.iusltri'i* 

till 11**502 • 

Wyncotc, 1’a. j909S 

a 1.000 

1078 


Sidney L. Cfmbol 

ItlU' II. ?a| N.l 1 1 I' St. 

L'liiejy.u, Jl. (>Ut>U2 

1,000 

1103 


Cynthia CoIiImmii 

1 llly.lil.ind Civil Dr. 

Randolph, Ma. 02308 

2,000 

1120 


Court Investors Trust 

2*iS Croat Nock, N.Y. 07505 

1,000 

11*4 0 


Creator Jersey Mortage 

65/ Ma In Avc. 

Passaic, N.J. 07055 

1,000 

1208 ' 

- 

Carl V. Hanson & Elfricda Hansen 
*19 Auburn P.d. 

Whailford, Ct. 00119 

1.000 

1213 


Russel Harmon 

3028 Tyrone Lane 

Sarasota, FI*. 33580 

1.000 

1271 


Bruno Herman & Esther 

2*1 West Parkway 

Clifton, N.J. 07015 

1,500 

1332 


Hazel A. Holland 

Shoreland Dr. • 

Madison, Ct. 06U43 

1,000 

1358 


William Hurrmel 

C/0 Trust Dept. 

first New Haven National Bank 

1,400 

1374 


JNB Comp. National Bank 

P.0. Box 90 

Jacksonville, FI. 32201 

5,300 

1413 


Johanson Hfg. Co. 

Box 329 

Boonton, N.J. 0700S 

4,880 

1417 


Herman T. Johnson 

45 Long Wood Ave. 

Brookline, Ha. 02146 

1,400 

1494 


Joo Kendall 

90 Corona NOR 

Denver, Co. 80218 

1,000 

1S39 


Aaron Kocnicy 

557 Central Avc. 

Ccadurhurst, N.Y. 11516 

3,523 

1SS1 


Phillip C. Kopitsky 

103 59 Corbe 1 1 .inc 

St . l.ouis , Ho . 63141 

1,000 

1139 


Cr.-alcr Jersey Bancorp 

12 j Muikct 5 t.. 

Patterson, N.J. 070SS 

S,1<0 
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rvj& 

2605 

2642 

2730 

278S 

2799 

2837 

2890 

28 SS 

2891 

2892 

2899 

2895 

2900 

2930 

3094 


ilil I I l|. r . !!u1iw«i 

3MI I'il Hi A»i'. 'il.22 

New tml.. N.V. IIMMr. 

•I.ii'l. tiri'lirriiilv 
49 rri-iliTii.'k St.* 

New ll.ivin, Cl. 01.019 

r. Mil Inn Stnuli 

- 200 Cinlcrlmry Hd. 

' Kent tic III. N.J. 0. 090 

l,ron S. Stone A 
Knlli II. Slone Jt Ten 
100 lied lo i d Avc. 

Iknadtn, Ct. 0GS17 

Davit] W. Tranb 
20 Crumite Rd. 

Londonvi1lc, N.Y. 12211 

Helen P. Vermilyca 
100 Springlakc Kun 
Silver Springs Shores 
Ocala., FI. 32070 

Gladys II. Vonhacht 
122 Knobb Hill Road 
Milford, Ct. 06460 

Barbara E. Waters 
P.0. Box 29S 

Forked River, N.J. 08731 
HC Wear 

1900 N. Wood lawn, 

Wichita, Ks. 67208 

Jack C Ruth Weisbord JT Ten 
27S1 Palm Aire Drive 
Pompano Beach, FI. 33060 

Dorothea B. Whi,te 
72 Hilltop Terr. 

Redhank, N.J. 07701 

George C. White 
72 Hilltop Terr. 

Redbank, N.J. 07701 

■ Stephen A. White 

C/0 White Turn. Co. 

Mcbanc, N.C. 27302 

Sumner T. White 
23 Union Avc. 

Mil ton /. Ma . 02187 

* Harry G. Wilbers Jr. 

2f> Janet Dr. 

New Haven, Ct. 06473 

Marslia N. Winkler & Barbara 
. Jean Winkler J/T 

South St., 

Rockpurt,.Ma. U19GG 

* Kilu.ii-tl V.’j i tzer 

420 C1 marir.in Avc. 

. p Toronto, Can.ula 

AVi 


3,uno 

l .100 

1,220 

2,050 

1,476 

1,000 

2,050 

1,4(0 

1,250 

'1,292 

1,488 

2,388 

2.300 

1.300 

2,100 

1,106 

1,000 
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. I in r_• 

ruio 

;iu7 

I 

t 

I 

12170 


2181 


2230 


2234 

I 

2249 


2315 


2335 


2408 

'2417 


2430 


2463 


2466 


12467 


|2492 

I 

! 

2518 


2529 


.1% I i*i' i N.mu' li _A.Ill i : . 

....'*"' , *'l , l 1 Oiimiml' 
t/ii A’li it r 11 >• 

I' II. Itm l-H 

tii it llu!ilini. Hi. 02J2H 

ll.imlil rnrlrt* Jr. 

4711 Cl i it mi Avi:. 

Cl ill.m, N.J. OiOlO 

Ik-nry 1‘untliinniiN A Cli'.nior 
A-I. ILineli. I'uiitii Willey Kujd 
Hcvl'niiiiillaml, N.J. 0/435 

Prime Cipilrics Tnc. 

Attn.: Peter Simon 
1030 Cliiluii Avc. 

Clifton,.Kcw Jersey 07013 

Kurt P. Rcimnnn 
1880 So. Ocacn Dlvd. 

Lmitana, FI. 33460 

Orene L. Rcmonho 5 Picrlna 
558 Ho ramus Rd. 

Par-onus, N.J. 0.652 

Robert Ricthcimer 
P.O. Do* 3S47 

Ft. Launderdale, ri. 33316 

Adcle Rothchlld 
.900 N. Lake Shore Dr. 
-Chicago, Ill. 60611 

t9illlip T. Ruegger Jr. 

23 Raylc Court 
Metuchen, N.J. 08840 

Albert R. Schneider 
137 Rivera Dr. East 
Lindenhurst, N.Y. 11757 

-Peter Schotanus 
-—16-37 Pamelce Ave. 

Fair Lawn, N.J. 07410 

Charles Schwarts 
90 Greenwood St. 

Newton Ctr., Ma. 02159 

Barnet Shapiro 
22 Grasmere Rood 
Needham, Ma. 02194 

Hyman Shapiro 
5 Wadsworth Terrace 
Cranford, N.J. 07016 

Mildred Shapiro 
5 I .'out ortli Terrace 
Cranford, N.J. 07016 

tkiricl May Sherwood 
8 liatcr Lane 

Saddle River, N.J. 07458 

Bt-psic Silverman 
-46 Iti rchwunil Hu,id 
R.inilni|ih, Ma. 02368 

Mllilreil K. Simon * 

33 it/,i:.iiiur |:,|. 

Cl I r In- 1 , N . 1 . (I’m? 


1,100 

1,000 

1,000 

5., 000 

1,000 

1 ,000 

1,000 

1,250 

1,220 

1,100 

1,000 

1,000 

1,425 

3.200 

1.200 

1,000 

1,000 

1,000 
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l.tr. I r_4_ 

tin . i i f! •■»»* f, AtMrt*'»r« 


i or si 

1S40 

1 ii 11 Ki cm i p 

."it ■ 1 Ii l.V l Mr i vr 

il.niiur I'.lc, Miami I'.cach, 

FI. 33441 

1,232 

1464 

A 1 i cl l.rv 'me 

107 Hiih i mI S|ir i ngs Avc . 
P.issa ic , N.J . 070SS 

• . 

1.464 

167C 

Helen l.cvinc 

100 li. is St. 

Patterson, N.J. 


1,050 

170S 

France Litinsky 6 Rose 

87 KisIcy Hd. 

Chestnut Hill, Na. 02167 


4,130 

1709 

Eleanorc Little 
Clapboardllill Rd. 
Guilford, Ct. 06437 


1,100 

1740 

Gene E Lumpkin 

F.O. Box 494 

Cameron, Tx. /6S20 


1,000 

# 

176S 

Allan A Maki 

1S2 Deer Trail No. 

Ramsey, N.J. 07446 


1,800 

1789 

Market Main 6 Co. 

P.O. Box 1311 

Warren, Oh. 44482 


2,875 

1813 

Albert A Mason 

1009 N. Ecverly Dr. 

Beverly Hills, Calif. 90210 

1,952 

1326 

Rives Mathews 

P.O. Box 2921 

. Phoenix, Az. 8S036 


"l.OOO 

1948 

Jorge Garcia Montes 

446 Gcrona Ave. 

Coral Gables, FI. 33146 

• 

1,317 

1840 

* 

Martin E. McCarthy Jr. 

RR 7 Box S31 

Fairmont, W.V. 26SS4 


1,000 

1871 

Helen Gower Means 

26S Kings Highway 

No. Haven, Ct. 06473 


1,400 

1872 

K. Clcnn Means 

265 Kings Highway 

No. Haven Ct. 06573 


1,400 

19S4 

# Henry Morris 6 Pent! A. 

. 321 Elm Ave. 

No. Hill, Pa. 19038 


1,000 

1961 

Marvin Mosberg 

303 Grnmercy Place 
Glcnrock. N.J. 07452 


1,000 

2036 

Northwestern Construction 
195- M i in St . 

Me tuc lien , N.J. 08340 

Co. 

3,660 

7042 

Lawrence J. nbiion 

657 M.i in Avc . 

Passaic, N.J. 0705S 


1,600 

LY COPY 

AVAILABLE 





A 165 

EXHIBIT I—SUMMARY LIST OF NJB STOCKHOLDERS ANNEXED 
TO AFFIDAVIT OF BERTRAM M. KANTOR 


N. .1.1'. Prime I me:'. I or:. * 

Sli.i i cliii 1 »lr i ;i •< ;i l May 10, 10/-I 
Hoi ill rr. ul More Than i(t,()00 shares 


51 r 1 

Cur.loner Name f, Address 

1 of Shares 

17 

Cede r, Co 

Box 20 howling Green Street 

New Yuri;, New York 10001 

274 ,926 

20 

Cointru T, Co. 

Grand at 12 th Street 

Kailas City, Mo. G4106 

12,110 

23 

Cudd f t Co. 

Box 1503 Church Street 

New York, New York 10003 

24 ,947 

31 

C A England r, Co,.ip. 

Box 1303 Church Street 

New York, New York 10003 

10,012 

47 

llouvis 5 Comp. 

326 Union Street 
‘Nashville, Tn. 37219 

19,436 

50 

Jay 5 Company 

Box 1102 

Beverly Hills, California 90213 

61,000 

81 

Tranco 5 Co. 

Box 693 

Kansas City, Mo. 64141 

41,219 

'.21 

Alico Management Co. 

P. 0. Box 1849 

Y.'aco, Texas 76703 

10,000 

40 

Gcrlach 1 Co. 

92,500 


20 Exchange Place 

New York, New York 10315 
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AFFIDAVIT OF ALLEN MAKI IN SUPPORT OF MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

--- 


D-Z INVESTMENT COMPANY, 


Plaintiff, 


74 Civ. 2379 (I.B.W.) 


-egainst- 

ROBERT E. HOLLOWAY, MELVIN S. TAUB, 
MAURICE J. BRICK, PETER E. SIMON, 

NORMAN BRASSLER, CHARLES GILLER, 

HERBERT E. HARPER, DR. GORDON McKINLEY, 
JAMES R. MOSELEY, III, JACK G. TAYLOR, 
DALLAS S. TOWNSEND, JR. and NJB PRIME 
INVESTORS, 


AFFIDAVIT 


Defendants, 


-and- 


SECURITY MANAGEMENT CO., INC., CANTOR, 
FITZGERALD & CO ., INC., BRUCE R. DAVIS, 
JEROME ZIMMERMAN, RALPH M. BECKER, '"UL 
BECKER, BERNARD KROLL, MAX SOPHIER, HAROLD 
LEVOW, HAROLD B. LEVIN, HARVEY JACOBSON, 
SEYMOUR WEINBERG and RONALD D. FEINMAN, 

Additional Defendants - 
to Counterclaims. 


---x 

ALLEN MAKI, being duly sworn, deposes and says: 


1. I reside at £52 Deer Trail North, Ramsey, New Jersey 
My office is at 1 Garret Mountain Plaza, West Patterson, New 
Jersey. 


2. I own 2,000 shares of beneficial interest in NJB 
Prime Investors Inc. ("NJB") which are listed of record in my 
own name at my residence address. In addition, 1,000 shares of 
NJB are listed in the name of my law firm at its former address at 
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15 Broadway, Passaic, New Jersey; 100 shares of NJB are also 
registered in my name as custodian under the New Jersey Uniform 
Gifts to Minors Act. 

3. On a Monday, in the third or fourth week of June 
1974 I received a telephone call from a man identifying himself 
as a Mr. Schwartz who asked me if I was interested in joining a 
group to call a special shareholder's meeting of NJB to elect 
new trustees. The caller advised me that he represented "a proxy 
group" that had over 100,000 shares including the single largest 
shareholder of NJB. He further stated that I had a substantial 
block of NJB stock and that he was contacting people who had sub¬ 
stantial blocks. 


4. I advised the caller that I was not interested. The 
caller then proceeded to ask me if I was satisfied with the pres¬ 
ent management of NJB and thereafter set forth his view that the 
performance of the NJB management was woefully inadequate and 
that there should be a change in the trustees of NJB. 

5. At no time during our telephone conversation did the 
caller identify by name who he represented nor did he identify 
his business affiliation. At the time I received the call I had 
never met nor was I acquainted with the caller. 


Sworn to before me this 
'j^day«of July, 1974. 


CluV. ‘Hr#- 


Allen Maki 








Notary Public 


A ltiS 

AFFIDAVIT OF HERBERT M. WACHTELL IN SUPPORT OF MOTION 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

X 

D-Z INVESTMENT COMPANY, : 

Plaintiff, : 74 Civ. 2379 (I.B.W.) 

-against- : 

ROBERT E. HOLLOWAY, MELVIN S. TAUB, : AFFIDAVIT 

MAURICE J. BRICK, PETER E. SIMON, - 

NORMAN BRASSLER, CHARLES GILLER, ’ ; 

HERBERT E. HARPER, DR. GORDON McKINLEY, 

JAMES R. MOSELEY, III, JACK G. TAYLOR, : 

DALLAS S. TOWNSEND, JR. and NJB PRIME 
INVESTORS, : 


Defendants, 


-and- 

SECURITY MANAGEMENT CO., INC., CANTOR, 
FITZGERALD & CO., INC., BRUCE R. DAVIS, 
JEROME ZIMMERMAN, RALPH M. BECKER, SAUL 
BECKER, BERNARD KROLL, MAX SOPHIER, HAROLD 
LEVOW, HAROLD B. LEVIN, HARVEY JACOBSON, 
SEYMOUR WEINBERG and RONALD D. FEINMAN, 

Additional Defendants 
to Counterclaims. 


x 


STATE OF NEW YORK ) 

) ss. : 

COUNTY OF NEW YORK ) 

HERBERT M. WACHTELL, being duly sworn, deposes and 
says that he is a member of the firm of Wachtell, Lipton, Rosen 
& Katz, attorneys for the individual defendants in this action 
who are the trustees of NJB Prime Investors, Inc. ("NJB"). 

1. I am submitting this affidavit in order to relate 
the substance of two recent phone conversations I have had with 







A 169 

Affidavit of Herbert M. Waohtell 

Mr. George White and Mr. Harry G. Wiberg, Jr., both of whom are 
the owners of shares of beneficial interest of NJB. I spoke 
with Mr. White on July 8, 1974 and with Mr. Wiberg on July 18, 
1974, having first learned of Mr. Wiberg's identity on that date 
Due to the press of time necessitated by the present motion, we 
have been unable to obtain Mr. Wiberg*s affidavit. Mr. White 
presently in Canada and is thus unable to submit his own 
affidavit. 


2. Mr. White, who resides at 72 Hilltop Terrace, Hed 
Bank, New Jersey, is the owner of 2,388 shares of beneficial 
interest of NJB which are listed of record in his name at his 
residence address. Mr. White advised me that in late June 1974 
he had received a telephone call at his home from someone identi 
fying himself as a Mr. Schwartz, who stated to Mr. White that 

he was seeking to round up NJB shareholders for purposes of 
calling a special shareholders' meeting and asked if Mr. White 
would join in. According to Mr. White, the caller stated that 
he had phoned "several others" who owned shares in NJB. 

3. Mr. White further advised that he had requested 

additional information from the caller, but that none was forth¬ 
coming. Notwithstanding Mr. White's request, the caller did 
not identify his business affiliation nor did he tell Mr. White 
whom he represented. f 

4. Mr. Wiberg, who resides at 26 Janet Drive, North 
Haven, Connecticut, is the owner of 2,100 shares of beneficial 
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interest of NJB which are listed of record in his name at his 

residence address.* During our conversation Mr. Wiberg informed 
me that in late June 1974 he had received a telephone call at 

his home from a person whose name he does not recall. As related 
to me by Mr. Wiberg, the caller stated that he represented a 
group of NJB shareholders who were soliciting support; that they 
wanted "to do something different than management" or wanted 
"to change things" at NJB. Mr. Wiberg told me that the caller 
had made it clear that he was from a group opposed to the manage¬ 
ment of NJB and that he was seeking to enlist Mr. Wiberg's sup¬ 
port. Mr. Wiberg did not recall whether or not the caller had 
mentioned any business affiliation. 

5. Mr. Wiberg further advised me that as soon as the 
purpose of the phone call became clear, he (Mr. Wiberg) informed 
the caller that he had attended the NJB annual meeting and was 
satisfied with what he had seen. Mr. Wiberg stated that the 
caller did not press the matter further and that the conversation 
terminated at that point. 



Sworn to before me this 
l c P- day of July, 1974 


i 



Mr. Wiberg advised me during our phone conversation that he 
actually owns 2,200 shares of record, but that 100 shares are 
erroneously shown as being owned by "Wilberg". 
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SUPPLEMENTAL AFFIDAVIT OF BERTRAM M. KANTOR 
IN SUPPORT OF MOTION 


JNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- - 

t)-Z INVESTMENT COMPANY, : 

Plaintiff, : 

-against- : 

ROBERT E. HOLLOWAY, MELVIN S. TAUB, : 

1AURICE J. BRICK, PETER E. SIMON, 

JORMAN BRASSLER, CHARLES GILLER, : 

JERBERT E. HARPER, DR. GORDON McKINLEY, 
JAMES R. MOSELEY, III, JACK G. TAYLOR, : 

DALLAS S. TOWNSEND, JR. and NJB PRIME 
INVESTORS, . 


Defendants, 


74 Civ. 2379 
(I. B . W.) 


SUPPLEMENTAL 

AFFIDAVIT 


-and- 

5ECURITY MANAGEMENT CO., INC., CANTOR, 
? ITZGERALD & CO., INC., BRUCE R. DAVIS, 
JEROME ZIMMERMAN, RALPH M. BECKER, SAUL 
BECKER, BERNARD KROLL, MAX SOPHIER, 
JAROLD LEVOW, HAROLD B. LEVIN, HARVEY 
JACOBSON, SEYMOUR WEINBERG and RONALD 
D. FEINMAN, 


Additional Defendants : 
to Counterclaims. 
- - 


STATE OF NEW YORK ) 

• s s * 

COUNTY OF NEW YORK) 

BERTRAM M. KANTOR, beinq duly sworn, deposes and says 
that he is a member of the firm of Wachtell, Lipton, Rosen & Katz, 
attorneys for the individual Trustees of NJB Prime Investors 
("NJB"), a real estate investment trust (or "REIT") which is the 

_ 
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target of a takeover attempt by the plaintiff herein. The Trustees 
are named as defendants herein, and have also asserted counter¬ 
claims aqainst plaintiff and certain additional defendants, alleg¬ 
ing violations of the Federal securities laws in the takeover 
attempt. 

1. This affidavit is submitted in further support of the 
motion filed by the Trustees on July 19, 1974, for a preliminary 
injunction aqainst plaintiff and those acting in concert with 
plaintiff, restraining them from purchasing or in any way arrang¬ 
ing to purchase shares of NJB, or in any manner soliciting the call 
of a shareholders meeting or participating in any such meetinq as 
might be called, pending the trial and determination of the Trus¬ 
tees' counterclaims herein. At a hearing held to set the return 
date for the instant motion, before the Honorable Kevin T. Duffv, 
counsel for plaintiff stipulated on the record that plaintiff 
would make no such purchases or solicitations pending the return 
date of this motion. 

2. The Trustees' motion seeks to bring to a halt a course 
of conduct which is a virtual catalogue of violations of the Fed- 
eral securities laws, notably those provisions applicable to 
takeover attempts such as plaintiff's. As is more fully set 
forth in my affidavit of July 19, 1974, previously submitted in 
support of the motion (the "Kantor Affidavit"), a pervasive pattern 
of continuing violations of law by plaintiff in connection with 

•V I 


r 
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its takeover attempt was unearthed in the initial stages of dis¬ 
covery had herein on behalf of the Trustees -- discovery which, 
it might further be noted, plaintiff and its confederates 
had tried to prevent through no fewer than four applications to 
this and other courts (see Kantor Affidavit II 4). 

3. Discovery had by the Trustees since my affidavit of 
T uly 19, 1974 has resulted in numerous important additional dis¬ 
closures which cast new light on the unlawful scheme which plain¬ 
tiff has formulated to gain control of NJB, and the illeqal means 
which plaintiff and its confederates have employed in their 
efforts to brinq that scheme to fruition. This supplemental 

affidavit sets forth these disclosures to the extent they could 
not be described in the Kantor Affidavit and accompanying papers, 
either because the information came to light only in discovery 
conducted after July 19,* or because further analysis of prior 


* Such further discovery has included: the deposition of Bruce 

! a !! S ' ? he quldlnq genius of plaintiff's takeover bid and’ 
in particular a principal author of plaintiff's various harrow¬ 
ing schemes (see Kantor Affidavit in 6-36 37-39)* the denn 

s it ions of many of the individuals who bought pUin^lf' sToer 

dt"it n °,Tl3 n 26 P 32r r and P lace ”" ?nt " < see Kantor Af fi¬ 

ll' Cantor,^Fitzgerald ^ 0 ?^^°^^ ‘r^F^g 

ove^hid lnv ”t"'ent advisor which has throughout the take¬ 
over bid provided plaintiff with numerous entrees to the fTnen 

herewith°f or°the h Court ^^convenience!° nS b6i " 9 Sub " itted 
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T 


discovery has disclosed additional highly relevant matter.* 
Additionally, it must be noted that such further discovery has 
corrected erroneous and indeed highly misleading statemei.ts about 
plaintiff's plans and activities made by certain witnesses in the 
initial discovery had by the Trustees. 

4. By virtue of such further discovery, there is now 
of record herein documentary and testimonial evidence showing, 
inter alia: 


(A) that plaintiff has formulated and is actively 
pursuing plans — never disclosed in its Schedule 13D 
filings — as to both the financing of its takeover 
of NJB and the operations of NJB should it acquire 
control, which undisclosed plans include the use of 
NJB funds to repay not only the borrowings with which 
it has financed its prior purchases of NJB shares 
(see Kantor Affidavit K 24), but new, multi-million 
dollar credit arrangements currently being negotiated 
in order to finance D-Z's future purchases of NJB 
shares (see 11 5-14, infra); 


* In this connection we would note that it was only on the even¬ 
ing of July 18 that plaintiff at last responded in any signifi¬ 
cant volume to the document demand which your deponent's firm 
had served on plaintiff's counsel more than two weeks previously 
on July 3. Given the urgency which necessitated that the 
motion papers be filed on July 19 (see Kantor Affidavit 1 2), 
there was not sufficient time before the motion papers were filed 
to analyze the documents finally made available to us. Cop¬ 
ies of certain of these documents and others produced in conjunc¬ 
tion with the above-mentioned depositions are annexed as exhibits 
hereto. 


A 175 

Supplemental Affidavit of Bertram Af. Kantor 


(B) that consummation of the new financing 
arrangements now in negotiation would entail further 
violations of the margin regulations by Cantor, Fitz¬ 
gerald and plaintiff (see 11 15-19, infra ); 

(C) that not only have plaintiff's borrowings 

to date involved an unregistered public offering of 61 
notes (see Kantor Affidavit 11 26-32; 11 20-24, infra ), 
Dut much of the money advanced by the noteholders was 
borrowed by them from banks, in violation of margin 
Regulations U and X (see 11 25-27, infra ); 

(D) that plaintiff's unlawful "creeping" or de 
f acto tender offer (see Kantor Affidavit 11 37-39) 
will continue ii ess plaintiff is restrained therefrom 
by this Court, since plaintiff and its principals 
remain fixed in their intent to acquire control of 
NJB (see 11 28-31, infra ); and 

(E) that plaintiff's violations of the proxy 
regulations (see Kantor Affidavit 11 40-45) are now 
established by direct, sworn testimony of the Cantor, 
Fitzgerald employees who actually committed the vio¬ 
lations on plaintiff's behalf, as well as evidence 
obtained from t ertain of those persons unlawfully 
solicited (see 11 32-36, infra). 

4 
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A. Plaintiff is now actively pursuing major 

outside financing for its further purchases 
of NJB shares, and has formulated other 
specific future plans for NJB if plaintiff 
gains control, while failing to make the 
required disclosures thereof. _ 

5. Further discovery has revealed that plaintiff -- 
through its principal, Bruce R. Davis, and with the active assi¬ 
stance of Cantor, Fitzgerald — has been and is currently engaged 
in negotiations to obtain literally millions of dollars in out¬ 
side funds with which to finance plaintiff's takeover attempt. 

Not a word of these financing schemes has appeared in plain¬ 
tiff's Schedule 13D filing and the recent flurry of amend¬ 
ments thereto,* notwithstanding the explicit instruction for 

* It is noteworthy that since your deponent's firm has been 
actively prosecuting this action, plaintiff has seemingly 
"gotten religion", filing no fewer than three amendments to 
its Schedule 13D in an eight-day period, at least one of which 
corrects — rather belatedly — a highly material omission from 
the earlier filings. Thus, Amendment No. 4 dated July 17, 1974, 
a copy of which is annexed hereto as Exhibit "A", reveals that 
$62,500 was borrowed from a bank in order to finance plaintiff’s 
purchases (Exhibit "A", p. 1) — a transaction which Davis' depo¬ 
sition testimony indicates took place in late May, prior not only 
to Amendment No. 4, but to the dates of Amendment Nos. 2 and 3 
as well. It is further noteworthy that under the pressure of 
this litigation, plaintiff is beginning to make some attempt to 
comply with the mandate of Rule 13d-2, promulgated pursuant to 
Section 13(d) of the Securities Exchange Act of 1934 (the "Ex¬ 
change Act") that such amendments be filed "promptly". Thus, 
whereas (1) plaintiff allowed almost three weeks to elapse be¬ 
tween the original 13D filing and the filing of Amendment No. 

1 — during which lapse plaintiff purchased 7,300 additional 
shares; (2) plaintiff waited nearly two weeks further before 
filinq Amendment No. 2 — while it purchased 29,000 more shares; 
and (3) waited another month and five days before filing Amend¬ 
ment No. 3 — while it purchased 51,000 shares more. Amendment 
No. 4 was filed a scant 8 days after No. 3, and Amendment No. 5 
(a copy of which is annexed as Exhibit "B" hereto) followed only 
two days later. While, as is fully set forth herein, none of these 
amendments makes remotely adequate disclosures, plaintiff's sudden 
burst of il igence in submitting them after this litigation began 
to foon** on the inadequacy of the previous filings is evidence 
that plaintiff attempts even to colorably comply with the ap¬ 
plicable legal requirements only when pushed to it. 
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the preparation of the "Source of Funds" item of Schedule 13D 
that it must "(sltate the source and amount of funds or other 

consideration used or to be used in makinq the purchases * * * . " 
In liqht of the further facts that plaintiff, if successful, in¬ 
tends to use NJB funds to repay plaintiff's borrowings -- as has 
been confirmed in further discovery herein -- and that plaintiff 
has also completely failed to disclose this intention, olaintiff 
has also totally concealed crucial facts about the "Purpose of 
[the] Transaction" as required by Section 13(d) of the Exchange 
Act. * 


6. Thus, while it was clear from the first several days 
of discovery that plaintiff had formulated a SDecific, carefully 
calculated plan to finance its attempted takeover of NJB through 
a complex transaction involving the purported private placement of 
cef tain notes of plaintiff — the highly material terms of which 
transaction were not disclosed in plaintiff's Schedule 13D (see 
Kantor Affidavit 1M1 12-13 , 26-32) — it is now apparent that the 
note scheme was only the tip of the proveibial iceberg. Specifi¬ 
cally, discovery has now made it apparent that the "private place¬ 
ment" was only one of at least six plans which plaintiff and/or 
Cantor, Fitzgerald have concocted in an effort to otftain financing 

1 While the discussion in the text hereof concerning plaintiff's 
inadequate 13D filings concentrates on their failures-to disclose 
its "Source of Funds" and the "Purpose of [the] Transaction", 
olaintiff's 13Ds are also false and misleading in numerous other 
respects, including the thoroughly inaccurate information about 
whether plaintiff's trades were made on the American Stock Ex¬ 
change, or over-the-counter (see Davis Tr., pp. 330-31). 
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for plaintiff's attempted takeover of NJB, and farther that all 
six plans were variations on an underlying, unvarying 3cheme -- 
that plaintiff would finance its takeover in two stages; the first 
to consist of massive borrowings by plaintiff (or the sale of al¬ 
leged "equity" participations in plaintiff, a shell corporation, 
see p. 13, fn., infra ); the second to consist of the use of NJB 
assets to repay plaintiff's lenders or to reward plaintiff's 
equity investors. 

7. It has become possible to set these facts before the 
Court only in this supplemental affidavit because they are nowhere 
set forth — or so much as hinted at — in plaintiff's 13D filings, 
notwithstanding that the underlying scheme has existed since at 
least mid-April 1974, three weeks before plaintiff's first such 
filing. The existence of this scheme end the history of plain¬ 
tiff's attempts to implement it were also not previously avail¬ 
able because Lawrence F. Orbe, vice-president of Cantor, Fitz¬ 
gerald and one of Davis' chief financial advisors in this take¬ 
over fight, concealed and indeed misrepresented the relevant facts 
in his responses to deposition questions clearly put and specifi- 
tally designed to elicit them.* Thus, Orbe was asked: 

0. Have there been any other efforts direct 

or indirect by Cantor, Fitzgerald to supply 
financing, provide financing, ascertain the 
possibility of a source of financing to 
Security (Management Co.], Mr. Davis, or D-Z? 


* The transcript of Orbe's testimony was previously filed here¬ 
in in conjunction with the original motion papers. 
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A. I believe that Mr. Miller might have con¬ 
tacted one or two banks. 

C. When? 

A. I don't know. 

♦ it it it 

Q. Mr. Orbe, other than that [referring to the 
bank], do you know of any other attempt to 
arrange or procure or potentially secure 
financing for D-Z, Davis or Security? 

A. No. 

— Orbe Tr., pp. 274, 276. 

8. This testimony was contrary to fact. For subsequent 
discovery has now disclosed that when plaintiff's attempts to 
sell its 6% promissory notes foundered, Orbe and Cantor, Fitz¬ 
gerald actively sought to arranqe institutional sources of funds 
to finance plaintiff. The evidence establishes that Orbe per¬ 
sonally introduced Davis to at least two of Davis' "Sources" "A", 
"B", "C", and "D". (Davis Tr. pp. 85, 129). And the evidence 
establishes tnat on June 27, 1974 — only 20 days before Orbe's 
testimony denyinq knowledge of any attempts to procure financing 
for D-Z — a formal commitment letter (Exhibit "C" hereto! was 
entered into between D-Z and one such source. Financial Re¬ 
sources Corporation (FRC), in which FRC committed itself to loan 
$2,700,000 to D-Z to finance a tender offer for 350,000 shares 
of the stock of NJB, $5,000 beinq paid to FRC by D-Z to pro¬ 
cure such commitment. Only shortly thereafter, the commitment 
was apparently hurriedly cancelled by D-Z in the face of this 
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litigation and the realization that — precisely because of the 
role of Orbe's Cantor, Fitzgerald (a registered broker-dealer) 
in having brought D-Z to FRC — th^ financing constituted an 
unquestionable violation of Regulation T. (Davis. Tr. 89-90.) 
The entire transaction in which Orbe had personally participated 
from first to last, as noted above, had occurred only shortly be 
fore Orbe's flat sworn denial of any knowledge of a Cantor, 
Fitzgerald role in attempting to procure any such financing 
for D-Z. 


9. Nor, as is now known, were D-Z's efforts to pro¬ 
cure financing limited to the FRC transactions. In addition 
thereto three other "Sources" — including at least one with 
whom D-Z is still negotiating — were being actively pursued 
by D-Z. (Davis Tr. pp. 78-79, 114, 129.) One of the three 
"Sources" was likewise the result of the activities of Cantor, 
Fitzgerald. (Davis Tr. pp. 129-130.) None of these facts have 
ever been disclosed in any of plaintiff's 13D filings. This 
non-disclosure is all the more misleading in view of the clear 
impressions conveyed by plaintiffs 13D filings that the sources 
of its funds for its purchases of NJE shares were the proceeds 
of the purported "private placement" of 6% notes, a $75,000 
advance from Davis and margin loans against its NJB stock pur¬ 
chases, while omitting to state plaintiff's preconceived plan 
to finance its NJE stock purchases from other sources. 

10. While the details of the proposed transactions unde 
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discussion by D-Z differ in some respects — notably in that sore 
of the deals would finance a formal tender offei, while others 
would finance an "accumul at ion" proqram* (see Davis Tr . , pp. 77-63, 
142) each and every one of them contemplates the securino of a 
massive infusion of outside fundi to finance a takeover of NJB. 
These financing negotiations are clearly serious and meaninaful 
ones, likely to result in a commitment. Indeed, as noted above, 
Davis' deposition testimony revealed that plaintiff had actually 
entered into an aqreement with FPC cursant to which FPC was to 
lend plaintiff $2,700,000 to finance a formal tender offer for 
350,000 NJB shares.* Yet, notwithstanding that plaintiff's 
dealings with its ve ious "Sources" of additional financing are 
thus manifestly the major financial element in its takeover 
plan, plaintiff's 13D amendments make no reference to them 
whatever. 

11. Moreover, it is now clear that plaintiff intends to 
use NJB funds to repay whatever interim financing it obtains in 
consequence of these ongoing, heretofore undisclosed negotiations. 
Thus, it is significant to note that the amounts which the unnamed 
sources are or were to make available *re very substantial — from 

As is further set forth below (s/>e 11 28-31, infra) and in the 
accompanyinq Memorandum of law, both the formal tender offer ap¬ 
proach and the accumulation approach to qaimnr control constitute 
tender offers" within the meaninq of Section 14 of the Fxchanae 
Act ond the rules promujqated thereunder. 

** Davis testified that FPC was his "Source l B'" 


(Davis Tr., p. 
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$1.5 million ("Source 'D ,H , Davis Tr., p. 142) to $3.5 million 
("Source 'A'", Davis Tr., p. 81) — far greater than plaintiff's 
own resources or assets. Indeed, Davis' deposition testimony 
relating to compensation of plaintiff's backers, while itself 
predictably evasive on this count, indicates that the use of 
NJB's assets to repay plaintiff's debt lies at the heart of the 
D-Z scheme. Thus, when Davis was examined about the manner in 
which it was contemplated that a $2,000,000 loan from "Source 
'C'" would be repaid, he testified as follows: 

"Q. Did you discuss whether it [the $2,000,000 
loan from Source "C"] would be repaid? 

A. No. 

Q. Did you discuss how it would be repaid? 

A. No. 

Q. Did you discuss the source for repayment? 

A No. 

0. Did you have any thoughts on the subject? 

A. I always have thoughts. 

Q. What thoughts did you have as to how you 
would repay $2 million? 

A. From earnings. 

Q. Of what? 

A. Of the entity. 

Q. NJB? 

A. I said entity, borrowing. 

Q. Were you talking to Source C about NJB? 
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A. I was talking to Source C about D-Z, and 
acquiring NJB stock. 

Q. And what earnings did D-Z have or did you 
anticipate D-Z would have? 

A. I don 1 t know." 

-- Davis Tr., pp. 125-26 . 

12. Moreover, Davis testifier that he discussed with 
his "Sources" the "concept" which he had laid out in a letter 
to Mr. Saul Becker in which Davis outlined his plans for a tender 
offer to shareholders oi a real estate investment trust. (a copy 
of this letter is annexed hereto as Exhibit "D".S Thus, as 
Davis testified: 

"Q. And what were the negotiations with Source A? 

A. We never really negotiated, we only outlined 
concepts. 

Q. Did you meet with the people? 

A. Yes. 

0. What concepts did you outline to them? 

A. Generally what is revea led in the letter 
in the l}(d) . --' 

Davis Tr ., p. 80 (emphasis added). 

Yet in that letter it is stated that "(t]he corporation has suf¬ 
ficient value and assets to retire the original indebtedness" — 
clearly establishing that the ultimate source of funds for the 
takeover is to be the target, NJB, itself. 

11. Yet plaintiff's 13ns give not the slightest hint that 
it intends to use major amounts of NJB funds to 


repay the antici- 
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pated massive commitments of D-Z. On the contrary, the statement 
in plaintiff's original 13D that plaintiffs "future actions may 
include: (i) Acquisition of additional NJB shares * * still 

stands completely unmodified. (See Kantor Affidavit 1 21; Ex¬ 
hibit "C" thereto, at p. 3.) Thus, plaintiff is c rently in¬ 
volved in ongoing negotiations directly and profoundly affecting 
the status, credit and perhaps the ver> viability of NJB, while 
plaintiff's 13Ds reflect absolutely nothing about the plans which 
these negotiations are intended to implement. Plaintiff's fail¬ 
ure to disclose these plans means not only that plaintiff did 
not disclose fully and candidly the "Source of Funds" which it 
proposes tc use to gain control of NJB, as required in Item 3 
of the 13D, but likewise that plaintiff failed to disclose the 
true "Purpose of (the) Transaction" with respect to plaintiff’s 
plans for NJB after it gains control, as required in Item a of 
the 13D. It is clearly an extremely material matter of the 
highest importance to NJB's shareholders that plaintiff intends 
to use NJB's own assets to repay the "Sources" of plaintiff's 
interim financing if plaintiff gains control. 

14. Indeed, plaintiff's failure to disclose its true 
"purpose" should it gain control now stands revealed as even 
more egregious than it appeared when the Kantor Affidavit was 
submitted (see Kantor Affidavit % 24). Thus, the letter to Saul 
Becker recently produced by plaintiff (Exhibit "D" hereto) dis¬ 
closes numerous concrete and specific purposes of plaintiff to 
make fundamental and far-reaching changes in the management and 
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operations of NJB once plaintiff has acquired a controllina in¬ 
terest, including: (a) that "(a]t some point in time we would 
cancel the advisory contract" (Exhibit "D", p. 3); (b) that after 
getting 66-2/3 per cent of the stock it would be voted "to elimi¬ 
nate the trust type of ownership" (_id. , p. 4); (c) that "[ijt is 
also my intention to merge our operating company into the cor¬ 
poration on a stock-for-stock basis" (id.) and (d) that the debt 
incurred in connection with the transaction "would be assumed by" 
NJB and retired ou*- of its own "value and assets". Moreover, 
as noted above (II 12), Davis is now discussing with his various 
"Sources" of financing "generally what is revealed in the letter," 
----' Fxhlblt "D". It is clear that Davis' testimony read in its 
totality indicates that the plans revealed in the letter ve 
have never been abandoned. It is submitted that if one singly 
places Exhibit "D" side-by-side with plaintiff's 13Ds, the ,ie 
enormity of plaintiff's failure to comply with the applicable 
statutory requirements is manifest. 

B. The consummation of any of the financing 
deals now being negotiated by plaintiff 
will constitute additional margin viola- 
tions by plaintiff and Cantor, Fitzgerald 

15. Davis' deposition testimony disclosed not only that 
he is neqotiatinq to obtain major financing for his takeover bid, 
but also that he has received assistance from Cantor, Fitzgerald 
in connection with these negotiations. It is submitted that if, 
under these circumstances, any of these "Sources" make "purpose" 
credit available to plaintiff, and such credit is used to pay any 
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amount more than 50 per cent of the purchase price of any NJB 
shares. Cantor, Fitzgerald will be in flagrant violation of Regula¬ 
tion T, and plaintiff in violation of Regulation X. Indeed, 

Davis' own deposition testimony has revealed that plaintiff's 
tender offer financing arrangement with FRC had to be abruptly 
withdrawn because it would have involved plaintiff and Cantor, 
Fitzgerald in just such a violation (Davis Tr., pp. 89-90). 

And, Davis’ testimony further establishes that any other credit 
transactions between plaintiff and a "Source" arranged for by 
Cantor, Fitzgerald would likewise and for the same reasons be in 
contravention of Regulations T and X* (Davis Tr., pp. 93-97). 

16. It is obvious that the FRC deal fell through because 
of the conjunction of two facts — both of which are inherent in 
the other transactions now in negotiation: (a) that Cantor, Fitz- 


* Manifestly, any financing expressly structured as a loan trans¬ 
action would be within Regulation T. While Davis has testified 
that his deal with "Source 'D'" might be styled an "equity oarti- 
cipation" in D-Z (Davis Tr., pp. 140-41), it is submitted that 
the name which the parties might give to such a "participation" 

— i,e ., equity rather than debt capital — cannot conceivably 
exempt it from the requirements of Regulation T that "extensions 
of credit" for the purpose of purchasing securities meet certain 
legal tests. See Memorandum of Law, pp. 87-91. In this connection 
the facts that D-Z is merely a shell corporation with no other 
assets than its NJB shares, and further that, as Davis testified, 
"D-Z was going to use the money to gain control, if they could, 
of NJB" (Davis Tr., p. 142), indicate that in substance this 
transaction would involve an extension of credit within the pur¬ 
view of Regulation T. 
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gerald, a brokerage firm clearly subject to Regulation T, played 
a major active role in arranging the deal; and (b) that either the 
proceeds would be used to finance stock purchases in their entire¬ 
ty, or margin loans also made by (or arranged by) Cantor, Fitz¬ 
gerald would supply the only other funds. Thus, with reference to 
Cantor, Fitzgerald's role in arranging financing for plaintiff D-Z, 
Davis' testimony is clear that Cantor, Fitzgerald's William Miller 
has been involved in plaintiff's discussions with "Source A" (Davis 
Tr., p. 84), and that Orbe of Cantor, Fitzgerald introduced Davis 
to "Source D" in April (id., p. 129). Indeed, plaintiff seems to 
have an arrangement with Cantor, Fitzgerald not only that Cantor, 
Fitzgerald will introduce plaintiff to sources of financing, but 
that Cantor, Fitzgerald will actually share in the proceeds of any 
financing it "assistfs] ... in arranging" for plaintiff. Thus, 
in late April, Cantor, F’tzgerald executed and mailed to plaintiff 
a letter which stated, inter al ia , that: "If we assist you in ar¬ 
ranging the financing required to omplete a transaction other 
than margin financing, our compen jtion shall be five per cent of 
the first million dollars, four per cent of the second million 
dollars, three per cent of the third million dollars, two per cent 
of the fourth million dollars, one per cent of the fifth million 
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dollars, and one per cent thereafter." (A copy of the letter is 
annexed hereto as Exhibit "E".)* 

17. Moreover, it is apparent that the second defect in the 
FRC transaction inheres in the other transactions now under discus¬ 
sion, i,e ., that Davis now intends either to use 100 cents of 
every dollar made available to him by his "Sources" to pay for 
shares or to use margin loans from Cantor, Fitzgerald in conjunc¬ 
tion with the funds from his "Sources". Thus, Davis' testimony 
is that he has virtually exhausted his sources of margin financ¬ 
ing — indeed, completely exhausted his accounts at Cantor, Fitz¬ 
gerald and Ladenburg, Thalmann & Co., his two principal "margin 
angels" in his takeover venture (Davis Tr., pp. 280-81). While 
Davis further testified that plaintiff's margin account at Cantor, 
Fitzgerald might be reactivated, and that he might still have ac¬ 
cess to margin loans from Hayden, Stone (Davis Tr., pp. 281-84),** 


* while Davis testified that "I am not sure this was ever exe¬ 
cuted [ i.e ., by plaintiff]," he further stated that: "Basically 
it was an arrangement , if they, as it related to a CNA type 
transaction, that was the intention; or if they found a joint 
venture partner." (Davis Tr., p. 321.) Moreover, regardless 
of whether the letter was ever formally executed by Davis, it 
is clearly the understanding of William Miller of Cantor, Fitz¬ 
gerald that they will be compensated if they arrange such financ¬ 
ing. As Miller bluntly stated: "I had an expectation that when 
I work I don't work for nothing" (Miller Tr., pp. 105-06). More¬ 
over, Miller specifically testified that if Davis makes a deal 
with "Source 'D'", he expects to be compensated therefor (Miller 
Tr., p. 109). 

** Cantor, Fitzgerald also arranged for plaintiff's margin ac¬ 
count at Hayden, Stone. (Davis Tr., p. 279.) 
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plaintiff's use of such funds in conjunctio” with funds of the 

j 

"Sources" would not negate the margin violations since Cantor, 
Fitzgerald would be directly responsible for, or actively in¬ 
volved in, the arrangements for 100 per cent financing of stock 
purchases. 

18. Indeed, it is also clear that the "Sources" with 
which plaintiff is negotiating would violate Regulation G if 
they were to enter into the contemplated transactions. Thus, 

if they furnished 100 per cent financing for stock purchases and 
were secured within the meaning of that Regulation, the viola¬ 
tion would be patent. That they would almost certainly be se¬ 
cured in that sense is indicated by the facts that: (a) the 
$2,700,000 loan to be made in the aborted FRC transaction was 
by its terms to be secured by the rhares of NJB stock? (b) 
that loan was to be personally guaranteed by Davis, among whose 
assets are one-half the shares of D-Z, which in turn has vir¬ 
tually no other assets than its NJB shares; and (c) that it 
is inherently inconceivable that the "Sources" would make such 
huge advances to a shell company such as D-Z without such security. 

19. Based on the revelations of these contei..*.lated trans¬ 
actions in Davis' testimony, it is submitted that the injunction 
sought by the instant motion should be granted not only because 

of actual, consummated violations of the securities laws bv plain¬ 
tiff and its confederates, but to perform the classic equitable 
function of preventing the consummation of an imminent threatened 
wrong. For it is clear from Davis' testimony that the effectuat- 
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ion of plaintiff's unlawful purposes awaits only the green light 
from one of Davis' "Sources". As Davis candidly stated: "If it 
was possible, that somebody came along and gave me all the money, 

I would entertain a tender once again" (Davis Tr., p. 76). 

C. The funds which plaintiff has already 
borrowed to finance its purchases to 
date were obtained in violation of 
the Securities Act, the Investment 
Company Act and the Margin Regulations 

20. As is fully set forth in the Kantor Affidavit ( If 
26-32), it was clear even from the initial discovery herein that 
plaintiff's alleged private placement of notes had completely 
failed to satisfy the requisites for a private placement exemp¬ 
tion. Further discovery has not only served to establish this 
fact conclusively, but to establish the existence of other, here¬ 
tofore undisclosed violations in that transaction. 

21. Thus, it was demonstrated in the Kantor Affidavit 
that the alleged private placement through which plaintiff 
has financed its purchases of NJB shares was built upon major, 
glaring failures to disclose required private placement informa¬ 
tion (see Kantor Affidavit 11 29-30), since the "Private Place¬ 
ment Memorandum" which Zimmerman distributed to the note pur¬ 
chasers was a mass of evasions and inconsistencies. Yet it is 
now clear that there was even less in the way of meaningful dis¬ 
closure to the note purchasers than Zimmerman at his deposition 
claimed there had been. For since the original motion papers were 
filed, the people on the other side of the note transactions — 
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the note purchasers themselves — have been heard from; and their 
evidence reveals that they knew even less about this curious 
transaction than the completely inadequate "Private Placement 
Memorandum" disclosed. 

22. Thus, Zimmerman's sworn testimony at his deposiyon 
that all the noteholders contacted by him were approached only 
after they had seen the "Private Placement Memorandum" (Zimmerman 
Tr., pp. 181-82) is flatly contradicted by the testimony of note¬ 
holders Bernard Kroll (Kroll Tr., pp. 65-73, 78-80) and Dr. Harold 
B. Levin (Levin Tr. pp. 32-39), both of whom were approached and 
indeed solicited b^ Zimmerman long before they were supplied with a 
copy of the Memorandum — indeed, they were solicited by Zimmerman 
even before the Memorandum had in fact been prepared. In fact, it 
is now clear that se.eral of the noteholders had no idea even after 
they received the Memorandum what plaintiff's takeover Dlan was all 
about — or even just what a "REIT" is — and that no steps were 
taken to assure that they comprehended — or indeed simply that 
thev had read the Memorandum (see, e,g . , Levin Tr., pp. 97-101, 
135-36; Levow Tr., pp. 48-49). Moreover, the name of NJB as 
D-Z's target was not even disclosed to the noteholders (Kantor 
ALfidavit Ml 29) and indeed was affirmatively withheld — based 
upon a commitment to supply the purchasers after they had invested 
their money with that and other relevant information by sending 
them D-Z's Schedule 13D (Exhibit "H" to Kantor Affidavit, at p. 4). 
It is now clear that several of the noteholders in fact never even 



A 192 

Supplemental Affidavit of Bertram M. Kantor 

received plaintiff'? 13D filinq aftef* the fact of their -est- 
ment (see, e^., Levin Tr., pp. 74-88).* 

23. The deposition testimony of the noteholders also 
indicates that many of them misunderstood the basic terms of 
the note transaction. Thus, for example, noteholder Seymour P. 
Weinberg testified that Zimmerman told him he would have the 
right to convert his note into the "units" of D-Z stock and 
notes described in the "Private Placement Memorandum" (Weinberg 
Tr., pp. 55-57), although in fact the Memorandum carefully re¬ 
frains from giving the noteholders any such right (Kantor Affi¬ 
davit 1 30), and Zimmerman refused to state that the noteholders 
in fact had such a right although he testified that such conver¬ 
sion was "contemplated" by him. (Zimmerman Tr., pp. 134-37). 
Moreover, the noteholders did not understand that should they 
purchase D-Z stock as part of the units, they would be paying 
more than 12 times per share what Davis and Zimmerman had paid 
for their promoter's shares (see Kantor Affidavit 1 30). Indeed, 
not only did noteholder Dr. Harold B. Levin testify that he had 
not understood the edge the promoters were giving themselves. 


1 of course, considering how woefully inadequate and misleading 
the 13Ds have proved to be, even proper distribution of them as 
promised could not conceivably have satisfied the disclosure 
requirements bf the Securities Act. 


0 
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but he actually testified when confronted with the true facts: 

That's news to me" (Levir. Tr., pp, 144-51).* 

24. it is also now clear that the solicitation of pro- 
spec' ive purchasers by plaintiffs agents was far more exten¬ 
sive — in terms ot the people who made solicitations, the number 
of people solicited, and the places where such solicitations 
occurred — than even the Zimmerman testimony had indicated. 

Thus, not only does Davis' testimony confirm that no limits were 
set on the number of people who might be solicited (Davis Tr., 
p. 175), but Davis disclosed that after Zimmerman's selling effort 
in Atlanta faltered, Davis himself personally solicited numerous 
individuals other than those contacted by Zimmerman (id., pp . 
18/-193). Davis also disclosed that Ralph Becker and Saul Becker, 
officers of plaintiff, also made efforts to obtain buyers for the 
D-Z note offering (id., pp. 199, 211-212A). In addition, Davis 
was soliciting groups of persons (id., pp. 200-203) and persons 
who in turn might produce still other prospective purchasers for 
the notes (id., pp. 205, 211). Moreover, it is noteworthy that the 
solicitation o* prospective note purchasers was not geographically 
limited. Thus, Davis acknowledged that solicitations occurred 
not only in and around Atlanta but also in New York (Davis Tr., 


^ Considering plaintiff's callous attitude toward fulfillina t-ho 
stringent requirements for qualification of Us note sales ?s a 
valid "private placement", it is no* surprising Chit t f 

did not even bother to secure an investment representation frL 
each of tne purchasers (see Levow Tr., pp. 74 - 75 ). 
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pp. 199, 201), Florida (id., p. 211) and Chicago (^d., p. 213),* 
and further stated that he, Becker, and Zimmerman had been spe¬ 
cifically advised by counsel that "if you went out of the state 
to see somebody, it was okay" (_id., p. 177). In sum, it is now 
clear that solicitations which may have started with Zimmerman 
in and around Atlanta proliferated into a far-flung effort to 
obtain purchasers for the notes anywhere they could be found. 


25. Plaintiff's manifest violations of the registration 
requirements of both the Securities Act and the Investment Com¬ 
pany Act, and its misrepresentation of ^ts public offering of its 

Ob 

notes as a "private placement" as well as its failure to disclose 
that it was an unregistered "investment company" in its Schedule 
13D or any of the five amendments thereto, clearly entitle the 
Trustees to the injunction sought on this motion.** (See accom¬ 
panying Memorandum of Law, pp. 99-113; Kantor Affidavit 11 22, 31 
32.) However, evidence disclosing wholly distinct violations in 
the note transactions has also come to liqht through further dis¬ 
covery — implicating plaintiff, in its search for borrowed money 
in yet further violations of the margin regulations. 

1 —While Davis testified that the Chicago meeting, although con¬ 
cerned with the financing of plaintiff's plan, did not involve 
discussion of the $50,000 notes, he also indicated that he may 
well have "left a [private placement) memorandum" with the 
Chicago securities (id., p. 214). 

** The Securities Act was also violated when noteholder Kroll 
made what amounts to a secondary distribution of his notes to 
two other people — a distribution only revealed in plaintiff's 
Amendment No. 5 to its 13D (Exhibit "B" hereto) when it was un¬ 
covered upon Mr. Kroll's deposition (Kroll Tr., pp. 121-123). 
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26. Thus, it has been discovered that no fewer than 

<=» 

three of the D-Z note purchasers paid for their notes not out of 
their own funds but from the proceeds of bank borrowings. For 
the reasons set forth lerein and the accompanying Memorandum 
of Law, it is submitted that the . •'ks in question thereby vio¬ 
lated Regulation U, and the noteholders and plaintiff as bene¬ 
ficiaries of the illegal loans violated Regulation X. 

27. while Zimmerman had testified that noteholder Bernard 
Kroll borrowed a total of $100,00C from the Mercantile National 
Bank (at 1 per cent per month)* to finance his purchases of two 
of plaintiff's promissory notes (paying 6% per annum) (Zimmerman 
Tr., p. 206), it is now known that three other noteholders did so 
as well. Thus, noteholder Harvey Jacobson testified that he bor¬ 
rowed $50,000 from the Citizens & Southern Bank, at an annual rate 
of 10 per cent, to finance his note purchase (Jacobson Tr., p. 53), 
noteholder Harold A. Levow revealed that he too borrowed the money 
to purchase his D-Z note from a bank (Levow Tr., p. 62) and note¬ 
holder Seymour Weinberg borrowed his funds to purchase the notes 
from the First National Bank at an annual rate of 8 percent and 
secured the loan with his personal holdings of common stock (Wein- 
berq Tr., o. 75). in light of the requirements of the applicable 
marqin regulations, it is noteworthy that the Weinberq b«,nk loans 
were secured by marqin stock, and to the extent that the other loans 
are ultimately indirectly secured by the NJB stock purchased with 

The interest rate — which of course is twice the amount Kroll 
has been promised by plaintiff — was revealed only in the depo¬ 
sition of Kroll himself (Kroll Tr., p. 42). 


A 19G 

Supplemental Affidavit of Bertram M. Kantor 


the proceeds of the notes, such loans are clearly undersecured with*- 
in the strictures of Regulation U. 

D. Further discovery confirms that plaintiff 
has been making a "creeping" or de facto 
tender offer without complying with the 
Williams Act _ 

28. Additional evidence confirming that plaintiff has been 
engaged in an illegal tender offer for NJB shares (see Kantor Affi¬ 
davit II 37-39) has also emerged in further discovery. Thus, it 
is now known that plaintiff has not only been engaged in systematic, 

extensive purchases of NJB shares with the intent to gain control 
of NJB (see Kantor Affidavit 11 37, 38) but also that such pur¬ 
chases continued to the very eve of the filing of the instant 
motion (see Exhibit "B", p. 3), and that plaintiff had actually 
arranged financing for a formal tender offer on June 27, 1974 which 
had to be abruptly cancelled when its illegality was recognized 
(see 1 10, supra ). Moreover, there is now of record Davis' ex¬ 
plicit testimony that he still intends to take control (Davis Tr., 
pp. 59-60), and indeed, still intends to make a formal tender 
offer it he can get the money for it (see 1 19, supra ). This 
pattern of continuing purchases, with a view to gaining control, 
has the precise "shareholder impact" of a formal tender offer and 
thus constitutes a "tender offer" so as to bring into operation 
the requirements of the Williams Act (see the accompanying Memor¬ 
andum of Law, pp. 65-80). 
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29. Furthermore, your deponent would note that there is 
now additional evidence that, in addition to the fact that plain¬ 
tiff's purchases are being made with a control purpose, plaintiff's 
effort has been accompanied by repeated public announcements of 
plaintiff's intention. Thus, there have been numerous widely cir- 

ulated newspaper, broad tape and other reports of plaintiff's 
efforts to gain control which have largely been generated by tha 
very commencement of this litigation. (Copies of five such reports 
are annexed hereto as Exhibits "F" through "J".) 

30. Finally, there is now before the court a detailed 
account of an extensive telephone solicitation of large NJB 
shareholders through which plaintiff attempted to procure blocks 
of NJB shares after the solicitation of the blocks referred to 
in the Kantor Affidavit (11 37-38) — thereby further evidencing 
its intent to take its bid for control to the investing public. 

The deposition testimony of Williau c .ar.tz, a vice-president of 
Cantor, Fitzgerald, discloses that in mid-June of this year, Mr. 
Schwartz called almost two dozen NJB shareholders, in an effort 
to buy a block of 5,000 to 10,000 — and possibly more — NJB 
shares for plaintiff (Schwartz Tr., p. 25). In making these calls, 
Schwartz employed two summary shareholder lists — one showing 
holders of more than 10,000 shares, another showing holders of 
from 1,000 to 9,999 shares (Schwartz Tr., pp. 26-30) — which were 
given to him by william Miller, senior vice-president of Cantor, 
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Fitzgerald, for this purpose.* (Copies of the aforesaid lists 
bearing Schwartz's notations made during his phone calls are an¬ 
nexed hereto as Exhibits "K" and "L".) In his conversations, 
Schwartz indicated that "he was a buyer of 5,000 to 70,000 shares" 
(Schwartz Tr., p. 137; see also, e^., ^d., at pp. 165-167), and 
that he represented the largest NJB shareholder (id., p. 138). 

From the point of view of "shareholder impact", it is also note¬ 
worthy that Schwartz may have indicated in some of these same 
conversations that his client was unhappy with management and 
was in favor of calling a special shareholders' meeting to change 
NJB's management (see, e.g ., Schwartz Tr., p. 137). Finally, 
it is highly significant in this connection that many of the 
calls were- made to banks, brokers and nominees, who represented 
numerous individual NJB shareholders. 


31. in sum, further discovery herein clearly confirms 
that plaintiff has engaged in a tender offer in all but name. 
Yet, so far as your deponent is aware, plaintiff has never to 
this date even attempted to comply with any of the requirements 
of the Williams Act applicable to such offers. See Memorandum 
of Law, pp. 81-86. 


* At the same time or shortly thereafter. Miller asked Schwartz 
to use the list to solicit shareholders concerning their "atti¬ 
tude towards management," which Schwartz proceeded to do in 
violation of the proxy rules (see 11 32-36, in£ra). In this con¬ 
nection, it is noteworthy that Miller obtainiffTKe shareholders' 
list as a result of plaintiff's litigation in Massachusetts prior 
to the June 13 NJB meeting, in which plaintiff claimed that it 
needed the list not in order to facilitate purchases of shares, or 
to uniawfuily solicit proxies, but to lawfully communicate with 
other shareholders. Plaintiff has at no time ever used the list 
for this purpose. 
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E. Plaintiff and Cantor, Fitzgerald have 
indisputably violated the Proxy Rules 

32. As is more fully set forth in the Kantor Affidavit 
(11 40-45), plaintiff's takeover plan consists not only of 
acquiring control of NJB by share purchases, but of attempting 
to convene a special shareholders meeting for the purpose of 
ousting existing management. Discovery has now made it indis¬ 
putably clear that plaintiff's efforts to implement the second 
branch of its takeover plan — i.e ., the convening of a special 
shareholders' meeting — have involved major violations of the 
securities laws, and specifically of the Proxy Rules promulgated 
by the Securities and Exchange Commission under the Excharge Act. 
While, the evidence as to plaintiff's unlawful proxy solicitations 
was substantial at the time of submission of the original motion 
papers (see Kantor Affidavit 11 40-45), revelations in the sub¬ 
sequent deposition testimony of Cantor, Fitzgerald officers supply 
compelling and, indeed, conclusive evidence of extensive proxy 
violations on plaintiff's part. 

33. Thus, it has now been conclusively established that 
the mysterious "Mr. Schwartz" who was placing calls to NJB share- 
holders (see Kantor Affidavit 1 41) was in fact William Schwartz, 
a Vice President of Cantor, Fitzgerald, plaintiff's investment 
bankers. It has also now been conceded that Mr. Schwartz was 
provided by William Miller, Senior Vice Presidegjt of Cantor, Fitz¬ 
gerald, with a shareholders list of NJB as well as with two sum- 


o 
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mary lists prepared by Cantor, Fitzgerald containing the names and 
addresses of holders of in excess of 1,000 NJB shares. And the 
depositions of Mr. Schwartz himself, as well of Mr. Miller, have 
revealed that the shareholders lists which Miller gave Schwartz 
were used not only in efforts to buy NJB shares (see 1 30, supra )« 
but also in making telephone calls to NJB shareholders in order to 
obtain support for Davis' plan to convene a special shareholders 
meeting for the purpose of ousting the existing NJB management. 

34. Specifically, Cantor, Fitzgerald personnel have now 
testified herein that on June 18 Miller asked Schwartz to call 
some of the people on the list to find out "their attitude toward 
management" (Schwartz Tr., p. 35; Miller Tr., p. 23).* Miller 
explained to Schwartz that a special meeting of shareholders 
could be convened by the request of 20 per cent or more of the 
beneficial owners of NJB and that plaintiff was desirous of con¬ 
vening such a special meeting in order to oust existing management 
(Miller Tr., p. 24). Schwartz, by his own admission, had at least 
13 telephone conversations with various NJB shareholders with re¬ 
spect to the subject of calling a special shareholders meeting 
to <oust existing management of NJB. In these telephone conver¬ 
sations, Schwartz reached many more than the 10 shareholders 
specified in the Proxy Rules promulgated by the S.E.C. Thus, 
among the shareholders with whom Schwartz took up the matter of 
a special shareholders meeting were a bank, a self-styled 

* As is noted below (l 35), there is independent evidence of 
record herein that Schwartz made proxy solicitations earlier 
than June 18. 
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irrl^estment company and shareholders who had other members of 
their immediate families who were likewise NJB shareholders. 
(Schwartz Tr., pp. 73-82, 95-102, 108-120, 123-128, 131-138, 
142-146, 149-160, 162-182).* In these calls, Schwartz was 
clearly "soliciting" within the meaning of the Proxy Rules. 
According to his own testimony concerning these conversations, 
Schwartz would typically identify himself as being affiliated 
with Cantor, Fitzgerald and would advise the recipient of the 
call that he represented a client who was a large shareholder 
of NJB. that his client was dissatisfied with existing management 
and that his client wished to call a special meeting of share¬ 
holders to oust management. (See, e,g ., id., pp. 123-128, 131- 
134, 151-160 and passim .) Schwartz typically would then inquire 
whether the listener would be willing to "join in an effort to 
obtain a special meeting" ( e.g ., Schwartz Tr., pp. 99, 128). All 
the foregoing conduct is concede ‘y Miller and Schwartz. Nor 
is there any doubt that Schwartz revealed the purpose of the pos¬ 
sible special shareholders meeting to the NJB shareholders with 
whom he spoke: 

/ 

"Q. In all the calls yo 1 made to individuals, 

* * * (w)hen you mentioned the possibility of such 
a shareholders meeting, did you inform the caller 
as to the purpose of such a special meeting if such 
a meeting should, in fact, occur? 

A. I may have. 

Q. What is your best recollection; that you 
did or did not? 


Moreover , 


fortuity that Schwartz did not reac 


many more shareholders. For his testimony is clear that he 
actively called the numbers of many others, but either could 
not get through to them, or did not receive a call back. 


h 
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A. If the conversation got around to it, we 
may have — I may have indicated that the purpose 
of the special meeting might be to change the 
Board. 

Q. I take it that you did not tell the people 
that there was any other purpose to a special share¬ 
holders meeting other than to change the Board; in 
other words, that you were seeking a special meet¬ 
ing to tell of assets or anything like that? 


A. No." 


— Schwartz Tr., pp. 159-160. 


35. Moreover, independent evidence establishes that 
Schwartz s solicitation of proxies was actually even more ex¬ 
tensive than Schwartz himself is willing to admit. Thus — 
notwithstanding Schwartz's claim that he did not commence to 
make "solicitation calls" as distinct from "stock purchase" 
calls until June 18 — at least one shareholder (Maki) was con¬ 
tacted on June 17 by Schwartz who told Maki that he [Schwartz] 
represented a "proxy group" and asked Maki if Maki was "interested 
in joining a group to call a special shareholders meeting of NJB 
to elect new trustees."* Indeed, Schwartz's own notations on the 
summary shareholders list which he was using to make these tele¬ 
phone calls (Exhibit "L* hereto) contains irrefutable evidence 

^ Maki Affidavit ii 3"I It is ouite clear that the Schwartz tele¬ 
phone conversation with Maki took place on June 17.’ The Maki 
affidavit places the call on either the 3rd or 4th Monday in 
June, i.e ., either June 17 or 24. Independent evidence has es¬ 
tablished that the actual date was June 17 and, indeed, Schwartz 
by his own testimony conclusively establishes that the Maki con¬ 
versation took place on June 17 inasmuch as Schwartz was no lonoer 
making calls by June 24. (See paqe 183 of the Schwartz deposition 
wherein he testified that he made no calls to shareholders of NJB 
subsequent to June 18.) 
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that Schwartz commenced makinq “proxy ca] Ip" prior to the June 
18 date claimed by Schwartz in his testimony. Thus, for example, 
Fxhibit "L" contains the notation "6/17“ in Schwartz's handwritina 
next to the names of shareholders Jacksonville National Bank, Alick 
Isic] Levine and Harry G. Wiberg and Schwartz in his testimony spe¬ 
cifically admitted discussing the matter of a special shareholders 
meeting with the Jacksonville National Bank, Levine and Wibera 
on June 17. (Schwartz Tr., pp. 135-138, 140, 142-146, 179-182.) 

36. Indeed, Schwartz's own notes on his copy of the 
shareholders list concerning the Maki conversation — now clearly 
established as having taken place on June 1? — stace "will not 
join in", telling confirmation that Schwartz's "proxy calls" in 

fact started prior to the June 18 date claimed by Schwartz in his 
testimony (Exhibit “L"). Likewise, although Schwartz claims that 
he commenced his June 17 telephone conversation with shareholder 
Wibera bv identifying himself as a "buyer" and only then launched 
into a proxy solicitation (Schwartz Tr., pp. 179-182), Wiberg's 
account of the conversation is devoid of any mentior by the caller 
of any intent to buy Wibero's shares (Wachteil aff. If 4 and 5). 
Moreover, explicit evidence that Schwartz was actually seeking 
to ornanize a shareholders aroup in support of plaintiff's 
avowed purpose to seek control of NJB is supplied by notations 
made hy Schwartz on his copy of the shareholders list that per¬ 
sons to whom he spoke who were favorable to plaintiff's proposal 
"may aive proxy" and "will aive proxy". (See Exhibit "L“, Litinsky, 
p. 5 and Staub, p. 7. ) 
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37. It is thus manifest even from Schwartz's own testi¬ 
mony and documents that plaintiff violated the Proxy Pules of 
the Securities and Exchange Commission by solicitina proxies 
from in excess of 10 shareholders in relation to a special share¬ 
holders’ meeting. It is of course undisputed that neither plain¬ 
tiff nor Cantor, Fitzgerald had on file with the Securities and 
Exchange Commission the necessary proxy material nor supplied 
any proxy material to the NJB shareholders in connection with the 
solicitation (Schwartz Tr., p. 197? Miller Tr., pp. 33-34). It 
is eaually undisputed that both the "stock purchase" and "proxy 
solicitation" calls made by Schwartz to the NJE shareholders 
were made possible by the fact that Cantor, Fitzaerald had in 

its possession a copy of the NJB shareholders list fur¬ 
nished to plaintiff by NJE in compliance with the Order 
of the Massachusetts Court. It is clear that the shareholders 
list was ordered to be furnished to plaintiff for its legitimate 
use and not to enable the illegal "stock purchase" and "proxy 
solicitation" telephone calls made by Cantor, Fitzgerald on 
plaintiff's behalf. 

Conclusion 

38. In light of the additional evidence which has been 
adduced that plaintiff and its confederates have pursued and 
are pursuing plaintiff's takeover bid in flagrant disregard 

of the securities laws, it is now clearer than ever that this 
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Court must issue the preliminary injunction prayed for herein. 

The record developed in the discovery described in this affidavit 
and in my earlier affidavit of July 19, 1974 clearly demonstrates 
the need for injunctive relief herein and amply satisfies the 
legal standards required to be met in order to obtain a prelimi¬ 
nary injunction. 

WHEREFORE, your deponent respectfully submits that 
the instant motion should in all respects be granted. 



Sworn to before me this 

day of August, 1974 . 
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EXHIBIT A—AMENDMENT NO. 4 DATED JULY 17, 1974 
ANNEXED TO SUPPLEMENTAL AFFIDAVIT 
OF BERTRAM M. KANTOR 


! • • '.M ' ! '• 1 


to 

SC-iL'DUIjB. 3 30 

I'urijant to Section 13('i) of the 
Si:tv.;Tuioj Act of 1934 


Information 5 tat arrant Kola ting to 
Bent:icir.l Cvrorrr.ip of hharcs of 
Beneficial Interest of 

KJ3 l’?. IMS INVESTORS 
930 Clifton Avenue 
Clifton, Kev.’ Jersey 07013 


Filed By: 

D-'Z Investment Company 
■420 14 ih Street 11. V. 
Atlanta, Georgia 30310 


Address copies or all communications to: 

Joseph «. Russell, Esq. 

Rubin 1. >.e::tel j.aun a Bovin 
590 Madison A.s hub 
M ew York, K. y. 10022 


Amend is j 


items J :nu 3. 
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3. coyi.ci: :c:n cr cr: cc::,jw:iotu: ; . 

A:; of the date of this amendMent, appro.; i:..u l«. ly $999, 2jo 
V. 1 s been oxiiundnl by D-7, for the p«rd>a!.c of the 100,000 hjd E'ui'cs 
i ; .Tied Vo in Item 0 be lev;. Approx irately £.019,170 thereof was 
laid cut of D-7,'s own funds, and the balance of the purchase cost 
v.it, ob to a: eel by margin boric, .-lugs from .Cantor, Fitzgerald & Co., Inc., 

:• vcrly Hills, California, and from Ladenburg, T'nalmann & Co., New 
\oi!;, U. V., in eac!i case secured by pledge of the 1TJB Shares purchased 
cn margin through such broker; an additional ?G2,500 was borrowed 
i-'o:u a bank and is secured by pledge of 25,000 hJB Shares which 
are not otherwise eneur.ajered, 

JTHl 5. INTEREST IN SECURITIES OF THE ISSUER. 

Following the filing of the statement to which this 
amendment relates, neither D Z nor any person affiliated with D Z 


has effected any transaction in NJB Shares, other than purchases, as 


follows: 

Pate of ?m''- c hase 

(1974) 

April 19 - May 28 (previously reported) 
May 22 
June 5 
June 0 

June 1d • , 

June 17 
June 10 
June 20 
June 27 
July 1 
July 2 

July 1 “ J 1 

July 12 
• In ty 15 


Number of Shares 


107,500 
200 
500 
500 


0, 900 
3,100’ 
3, 000 
3,000 
8, 700 
2 , 200 
10,000 
12,900 
1 . 100 
dOO 


TOT/if, 


100,000 


- 1 - 
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All of Vlio jIjOv.- pi;rc-h:i••••:: v.vro m ide on the Am--fir;.,,, 
Stock llxchange, except for the following portions thereof made 
over th.c counter: 


Date of Pnrrli.is o 

April 2j, 107-1 
May 21. 1071 
May 20, 1074 
Juno 14, 1074 
July 3, 1074 


Nn’ nbc r of 0 hares 

60,000 
15,000 
10,000 
5,000 
7.200 


SIGNATUPui 

The undersigned corporation certifies that to the best 
of its knowledge and belief the information set .fo.-th in this 
Amendment to its statement is true, complete and correct. 

D-Z INVESTMENT COMPANY 


By 




Bruce It. Davis, 
Presiden t 


July 17, 1974 




. . ■ g p \ £ 

cot > " 




I 
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EXHIBIT B—AMENDMENT NO. 5 DATED JULY 19, 1974 
ANNEXED TO SUPPLEMENTAL AFFIDAVIT 
OF BERTRAM M. KANTOR 


M Mtlifll 

#»f OCS'CA ,w 

*••*-*- C If*.** 
;OH»" • *UUIU 
6 'S'COwa* 
(Ok)fM' 

S 

o***o » »SA.«.a 

•tSWASO V(IU 

* con-**. 

• '•••If* L tlukO 
»Om*iO C«lf«|(H 

• *••40 «•••■» 

«•• who 

SOSCSf • itvitat 
»*««U «• •otM>(,ia(«c 
*>C»«A*0 ••HMKC 


Rubin Waciitel Baum & Levin 

BWB MADISON AVtNUE 
NEW YORK. N- Y 10032 

!»••» •LAtA • l too 


July 19, 1974 


•C*«Ow» * c*l»ia 

• •COwfai • 

IO*AtO StiafSMAM 

• CO»Cf • »f.»» 
jfrr«f* ■ wawm 
C*»i •ooca* ta o> 

A4.1A* «. •OlfNHOOM 
TMOHAt C lAMr* 

O KOKKum 
O tOCAM aOTTi 
••••* A.AOClMAM 
OatAM 1.0HJIM 

• •vtc M AAvOfac* 

• oat at o OMimnio 

• OMOT 

CERTIFIED MAIL RETURN RECEIPT 


r> 


CAOH AOOflftl 


iWWAOtf «. t «r*0 • 


•AlNIHOtOa 0"K( 

MOO COHNCCnCut AVfWwf.W W 
UOt» Itl-iHO 



r\ 


Securities and Exchange Conmlsalon 
Washington, D. C. 20549 


Gentlemeni 


Re* NJB Prime TnveAtora 


On behalf of D-2 Investment Company, we enclose 
for filing eight copies of Amendment No.5 to its Information 
Statement on Schedule 13D 'elating to Beneficial (Avnership of 
Shares of Beneficial Interest in the above named registrant; 
one thereof has been executed and the remainder have been 
conformed. 


Ke are concurrently mailing one executed copy each 
of the wrthin Amendment to the registrant and to the American 
Stock Exchange. 


w 



JBRiew 

enclosures 
cc: 
ccs 


Very truly yours. 


(fid^ 


NJB Prime Investors - Certified Mail (enclosure) 
American Stock Exchange - Certified Mail (enclosure) 



fiJa Paiur 
J!li p j 


Visors 
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SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 2G549 


AMENDMENT NO. 5 


SCHEDULE 13D 

Pursuant to Section 13(d) of the 
Securities Exchange Act of 1934 


Information Statement Relating to 
Beneficial Ownership of Shares of 
Beneficial Interest of 

NJB PRIME INVESTORS 
950 Clifton Avenue 
Clifton, New Jersey 07013 


Filed By: 

D-Z Investment Company 
420 14th Street N, W. 
Atlanta, Georgia 30318 


Address copies of all co.nxnunications to: 

Joseph B. Russell, Esq. 

Rubin Wachtel Baum & Levin 
598 Madison Avenue 
New York, N. Y. 10022 


QNix c: 


Amending Items i and 5, and Schedule B. 
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ITEM 3. SOURCE AND AMOUNT OF FUNDS OR OTHER CONSIDERATION. 

As of the date of this amendment, approximately $1,023,30S 
has been expended by D-Z for the purchase of the 164.000 NJB Shares 
referred to in Item S below. Approximately $542,245 thereof was 
paid out of D-Z*s own funds, of which $75,000 was advanced by Bruce 
R. Davis and $500,000 was obtained in a private placement of its 6% 
promissory notes, due March 31, 1975, sold to the persons and in 
the amounts set forth in Schedule B annexed. The balance of the 
purchase cost was obtained by margin borrowings Iran Cantor, Fitzgerald 
& Co., Inc., Beverly Hills, California, and from Ladenburg, Thalcann 
& Co., New York, N. Y., in each case secured by .pledge of the NJB 
Shares purchased on margin through such broken an additional $62,500 
was borrowed from a bank and is secured by pledge of 25,000 NJB Shares 
which arc not otherwise encumbered. 

ITEM 5. INTEREST IN SECURITIES OF THE ISSUER. 


Following the filing of the statement to which this amendment 
relates, neither D-Z nor any person affiliated with D-Z has effected 
any transaction in NJB Shares, other than purchases, as follows < 


Date of Purchase 
(1974) 

April 19 - July 15 (previously reported) 
July 16 

TOTAL 


Number of Shares 


160.000 
4,000* 


164,00C 


* Purchased on American Stock Exchange. 


SIGNATURE 


The undersigned corporation certifies that to the best 
of its knowledge and belief the information set forth in this 
Amendment to its statement is true, complete and correct. 


July 19, 1974 
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SCHEDULE B 


The purchasers of the 6% promissory notes referred to in 


Item 3 hereof are as follows: 

NAME AND ADDRESS OF PURCHASER 

Security Management Co., Inc. 

420 fourteenth St.,N.W. 
Atlanta, Georgia 30318 

Jerome Zimmerman 

1260 Foster Street, N.W. 
Atlanta, Georgia 

Bernard Kroll* 

100 Colony Square 
Suite 2300 
Atlanta, Georgia 

Max Sophier 

2575 Peachtree St., N. E. 
Atlanta, Georgia 30305 

Harold Levow 

1235 Mt. Paran Road, N. W. 
Atlanta, Georgia 

Harold B. Levin, M. D. 

1293 Peachtree St., N. E. 
Atlanta, Georgia 30309 

Harvey Jacobson 

3236 E. Wood Valley Rd., N. W. 
Atlanta, Georgia 30327 


PRINCIPAL AMO UNT 
$ 50,000 

50,000 

100,000 

50,000 

50,000 

50,000 

. 50,000 


Seymour Weinberg 50,000 

Old Ivy Road, N. E. 

Atlanta, Georgia 

Ronald D. Foinman 50,000 

5310 London Drive, II. W. 

Atlanta, Georgia 


* As nominee for a joint venture in which Mr. Kroll holds a 37.5% 
beneficial interest. The remaining interests are held by Morris 
Socoloi i, '1615 Mt. paran Parkway, N. W., Atlanta, Ga. (50%) and 
Mark w. kottner, 5280 Mt. Vernon Parkway, N. W., Atlanta, Ga. (12.5%). 
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EXHIBIT C—FORMAL COMMITMENT LETTER ANNEXED TO SUPPLE¬ 
MENTAL AFFIDAVIT OF BERTRAM M. KANTOR 


FINANCIAL RES'UMILI 


CUnPOHATIDN 


1*7 MADISON A VC NUC SUlTC 1822 
MtV* YOU*. N Y 10022 

TIL NO (2121 971-2780 

•June 27, 1974 


D-Z Investment Company 
420 14th Street !SJ. W. 

Atlanta, Georgia 003IB 

Attention: Mr. Bruce R. Davis, President 
Dear Mr. Davis: 

You have requested on behalf of D-Z Investment Company (the 
"Company"), a loan from the undersigned ("FRC") of $2,700 pOO 
in connection v.ith the proposed tender o ff er by the Company for 
350,000 shar s of oeneficial interest of NJB Prime Investors 
C'N JB"), a Massachusetts business trust with offices at 950 
Clifton Avenue, Clifton, New Jersey. 

In response to your request, this letter is a commitment by FRC, 
subject to the conditions expressed herein, to provide the 
financing you have requested. The terms and conditions of our 
commitment which shall be set.forth in loan, security and other 
agreements reasonably satisfactory to your counsel and ours, 
are as follows: 

1. Amount of Loan: 

• 2 . Term of Loan: 


3. Interest: 


/—»' - A 


$2,700,000 

The Loan shall be for a period of 
three years (36 months) commencing 
from the date of the funding of the 
loan. 

Interest on the unpaid principal balance 
of the loan shall be at the rate of six 
and three quarters (6-3/4%) percentage 
prints over the prime rate, established 
by the First National City Bank, New 
York, from time to time, or fifteen 
percent (15%) whichever is higher. 

Interest shall be charged and payable 
on a monLhly b;.^is. 


ONLY COPY AVAILABLE 




A 214 

Exhibit C Annexed to Supplemental Affidavit 
of Bertram M. Kantor 


FINANCIAL MtOUftCCS C^^R««TIOM »*T MADISON AVCNUl WW VOAA. i V IOO«l 


D-Z Investment Company 


- 2 - 


June 27, 1974 


4. Repayment: The loan shall be repaid In the following manner: 


Close of 


Percent of Outstanding Principal Balance 


Ninth month 
Twelfth month 
Fifteenth month 
Eighteenth month 
Twenty-first month 
Twenty-fourth month 
'wenty-seventh month 
Thirtieth month 
Thirty-third month 
Thirty-sixth month 


Five (5%) percent 
Five (5%) percent 
Ten (10%) percent 
Ten (10%) percent 
Ten (10%) percent 
Ten (10%) percent 
Twelve & 1/2 (12-1/2%) percent 
Twelve & 1/2 (12-1/2%) percent 
Twelve & 1/2 (12-1/2%) percent 
Twelve & 1/2 (12-1/2%) percent 


6. Prepayment Privilege: 


The Company shall have the risft to 
prepay the loan in denominations of 
not less than fifty thousand dollars 
($50,000). In the event the loan Is 
to be prepaid, then D-Z and/or its 
designees shall pay, in addition to 
interest otherwise due on the loan 
a prepayment penalty of two and one- 
half (2-1/2%) percent of the amount 
,prepaid, if such prepayment Is prior 
to the expiration of one year from 
the date of the loan. In the event 
of prepayment during the second 
year of the term of th » loan, the 
prepayment penalty Shall be one 
(1%) percent of the amount prepaid. 

In the event that the prepayment is 
made during the third year of the 
loan then no penalty shall be charged. 


6. Security: 


The loan shall be a general obligation 
of the Company, secured by: 


a) The guarantee of Security Mange— 
ment Co. , Inc. ("SMC”) of 420 
14th Street, N.W. , Atlanta, Georgia; 


f !-,</ | 


U\ 


rOP'i 






a 2i'i 

Exhibit C Annexed to Supplemental Affidavit 
of Bertram M. Kantor 


MIOUAC4I 


• 47 MAPI ION A.'lNUf NIW TOH*' ’ T tOO.2 


q_Z Investment Company 


-3- June 27, 1974 


b) The personal guarantee of 
Bruce R..Davt6j 


c) To the extent permitte d by 
applicable provisions of Section 7 
of the Securities Exchange Act of 
1934 and the Rules and Regulations 
of the Federal Reserve Ecard there¬ 
under, In the written opinion cf 
counsel to both FRC and the Company, 
but not otherwise, by snares of NuB 
owned by the Company, 




d) ‘If shares ofV^JB mayoct be pteclged 
as security, as provided in (c) above, 
by reaiSestate or other security havihg 
a fair market value d^not iesa than 
$5,400,000^ \ 


7. Commitment: Not later than July 19, 1974, FRC 

shall deliver to the Company its 
written commitment to make the loan 
contemplated, hereby. Thereafter, 
upon the execution of the agreements 
. contemplated hereby, FRC will deliver 
to the Company an irrevocable letter 
of credit, of an acceptable bank or 
other equally acceptable instrument 
of undertaking, pursuant to which the 
Company may for a period of nine 
months (6 months, subject to extension 
of 90 days), call upon the letter of 
credit for $2,700,000 on two business 
days' notice following completion of 
a tender offer by the Company as 
contemplated hereby. 


8. Commitment Fee: The Company has paid $5,000 to FRC 

on execution hereof, receipt oi which 
is hereby acknowledged, which shall 
be for the time and expenses of FRC 
and shall not be refundable even if 
no commitment is made on or before 





t 
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P'MAMwIAL ArSOUM.-lS 


j’aatioh >17 M>oi(OH »«iNur «(««.«,.t inou 


D-Z Investment Company 


June 27, 1974 


8. Commitment Fee: 
(continued) 


9. Loan Closing: 


10. Loan Fee: 


July 19, 1974. Upon execution of 
definitive agreements and delivery 
or the bank letter of credit to the 
Company or other acceptable under¬ 
taking, as contemplated hereby, the 
Company shall pay to FRC an additional 
$45,000, which shall be non—refundable, 
whether or not the Company makes the 
tender offer contemplated hereby, if 
the Company fails to borrow the 
$2,700,000 to be committed hereunder 
within the nine months following delivery 
of the bank's Letter of Credit as 
contemplated herein. Forfeiture of said 
$50,000 shall be the only remedy of FRC 
If the Company shall not make the 
borrowing contemplated hereby. 

The loan shall close, on two business 
days' notice by the Company subsequent 
to expiration of the contemplated tender 
offer, upon payment by the bank to the 
Company of the proceeds of the letter 
of credit. 

The Company shall pay FRC a loan fee 
equal to eight (0%) percent of the 
principal amount of the loan at the 
closing. The fifty thousand dollars 
($50,000) commitment fee paid to FRC 
shall be credited toward the eight (8%) 
percent loan fee. Thus the total due 
FRC from the Company at the closing 
shall be two hundred and sixteen 
thousand dollars ($216,000) less 
fifty thousand dollars (S50,00D) for 
a total of one hundred and sixty-six 
thousand dollars ($166,000). 
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FINANCIAL KIIOUKCU CO WAATION »T HADIIO* AV(NUl NIWTOHA. N » IOOJ» 


D-Z Investment Company -5- June 27, 1974 


11. Expiration of Commitment: The Company shall have no 

obligation to make any tender offer. 
However, if no tender offer is made 
within 240 days following the delivery 
of said bank letter of credit to the 
Company, the commitment of FRC here¬ 
under shall be null and void, with no 
refund of the $50,000 commitment fee, 

12. Company's Rights: No commitment or obligation of any kind 

has been made by or on behalf of the 
Company, SMC or Bruce R. Davis 
with respect to any course of action 
to be followed by any of them If control 
of NJB is obtained. Without limiting 
the generality of the foregoing, no 
commitment has been made, and FRC 
is not relying upon any expressed 
intention, to merge NJB with or into 
any other legal entity. 

13. Required Documents: The Company shall furnish to FRC its 

audited financial statement as of May 
31, 1974. SMC shall cause to be 
delivered to FRC its audited financial 
statements for the year ended December 
31, 1974. SMC shall cause to be 
delivered to FRC its audited financial 
statements for the year ended December 
31, 1973. SMC and Mr. Bruce Davis 
shall also furnish (or have furnished) 

* other supporting documents reasonably 

requested by FRC. The audited financial 
statements shall be delivered to FRC 
within five (5) days of their receipt by 
SMC. In addition, during the life of the 
loan the Company and SMC shall each 
furnish FRC with quarterly signed 
financial statements and annual audited 
statements. 


" N 
thl’.-l 
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flNANCIAL R(SOU«CCt COm^IUTION 117 MAOIkON AVCNUC NtW YORK. N V. 1002 3 


0-2 Investment Company -6- June 27, 1974 

14 . Personal Guarantee: Mr. Bruce Davis Has agreed to 

personally guarantee tHis loan. The 
net wortH statement of Mr. Davis, 
dated as of November 1 , 1979, hereto- 
. fore delivered to FRC, is accurate as 

of that date to tne best of his knowledge 
• and belief, and the net worth shown 

thereby, on the tasis of the fair market 
values as of November 1, 1973, is not 
less at the date hereof than as of November 
1 , 1973. During the life of the loan Mr. 
Davis shall make every reasonable attempt 
to maintain a minimum ratio of 1.24 times 
his net worth to the unpaid principal 
balance of the loan. He shall furnish 
FRC with quarterly personal financial 
statements during the life of the loan. 

15. Brokerage Indemnification: The Company agrees to hold FRC 

harmless from an y claim for brokerage 
commission of any broker or fir.der in 
connection with this transaction. SMC 
and Mr. Davis will guarantee such 
Indemnification in the loan documents 
to be prepared. 

16. Assignment: This Agreement may not be assigned 

by the Company wtthout FRC's written 
consent. 

17. Additional Provisions: The loan documents to be prepared will 

contain such other and further warrants, 
representations, restrictions, etc., as 
the parties hereto and their counsel may 
determine and agree upon. 

16. Fees and Expenses: The Company shall pay its own legal 

fees and expenses in connection with 


f M 
' V 
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f)-TInvestment Company —7— June 27 9 1974 

Irt. f"ctn and Expenses: the loan and related nr*tiers contemplated 

(continued) herein, as well as the reasonable legal 

fees of legal counsel for FRC in connec¬ 
tion with the loan contemplated hereby. 

Please confirm your request ard our understanding as aforesaid by 
signing and resuming to us a copy of this letter. 


Very truly yours. 



Ellis P. Etsenstein, 
President 


ACCEPTED A^D AGREED: 
D-Z INVESTMENT COMPANY 



Bruce R. Davis, 
President 


* 
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EXHIBIT D—LETTER FROM DAVIS TO BECKER ANNEXED TO SUPPLE¬ 
MENTAL AFFIDAVIT OF BERTRAM M. KANTOR 



SECURITY MANAGEMENT. 


March 15, 1974 


Mr. Saul Bcckcr * •• 

First Fidelity Realty Croup, Ltd. 

800 Peachtree Street, NF. / 

Suite 501 — 

Atlanta, Georgia 3030S 

RE: Tender for beneficial Shares of a Realty Investment Trust 
Dear Hr. Becker; 

I appreciated your time end comments during our meeting on 
Tuesday relative to formulating a plan to tender for tha shares 
of beneficial interest of a real estate investment trust. Tne 
following is an outline of my thinking and plans for the Cancer: 

The REIT's are under terrific pressure today due tc. counting 
problems with various loans in their portfolios. The accountants 
ere scrutinizing the loans very carefully and requiring large 
reserves to be established which previously were not rccuired. 

The establishment or the reserves has cut deenly into the eavrvu.r.s 
of the trusts. Tne public has become disenchanted and the stcck:. 
of cany of the REIT's arc selling at from 40% to £07. of their 
book value. 


The entire concept 
ccnr.ot continue to 
rink loans, inarens 
907. of what they ca 
of loss .-si:' without 
back on, they will 
Is happening today. 


of REIT's is not realistic in that an entity 
lean their noney in high-yielding and hijh- 
e their earnings each period, and pay cut 
rn. The more loans he in}; ej’.'.e the rear a risk. 

proper reserves and retained earnings to fa 
eventually run into trouble, which is what 
In addition, the trust personnel arc not 


11 


krf 

./l/_ren 
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Mr. Snul Decker 
March 16, 19/4 
face 2 


capable of salvaging troubli.- lojns without looking to outsiders 
and since- they have i. ..he lIu.ii.- loans in so many different 
Ceocraphic areas, ad .iini:.i ration of the loans is a fantostic 
under Z. «s!c ing. 

I have cade a careful study of various REIT's which have a 
market value of between 40?. to 607. of boo!; value. In every 
instci-.ee, the holders of beneficial interest were a large group 
of people ranging in the thousands v;ith no one owning core than 
17. or 27. of the outstanding shares. In addition, the advisors 
to the trust, and for all practical matters the controlling 
interest of the tr'ur.L, hold little or no shares of beneficial 
interest. 


The advisors have made substantial fees for managing the assets 
.of the trust and, in addition, have related mortgage companies 
which derive additicr.nl fees for placing, momtgmgcm loans, with the 
trust. Tnc advisors, in an attempt to maintain increased 
earnings, have leveraged the trust's equity and in 1973 got 
caught with increased interest costs as commercial prime rose. 
Also, in their desire to increase earnings, they became lax in 
their requirement as it relates to the borrowers end this, 
coupled with geographic problems, made proper loan administration 
difficult. To compound this, the increase in interest rate caught 
many developers unprepared and unable to make good on their loons 
as they matured. Due t:o the rapid growth of the industry, 
personnel became a major problem and the trusts were unable to 
staff properly. When all these factors occur, you arrive at 
the current troubled situation of the trusts. 

X do feel that most loans, with proper administration, can be 
salvaged at par and with this in mind it is my opinion .that if 
a success-uL render could La made for the snares of beneficial 
interest, you would be buying dollars for 4Q7i to 607. of the 
dollar. 


I have chosen three trusts as 
funds are arranged, one will 
each is selling at 40V. to 60V 
120b to 1207. ox >:..n I., r. value 
607. of bo:.!; vale..:. The t.aal 
$5 mil lion «ml $ / ml 1 1 J 


candidates and once the necessary 
be chosen. As I previously stated, 
of i ts hoc!; value and a tender at 
would still keep the price below 
dollars needed wauld range between 


OULt CGf-’f 
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Mr. Saul Etcher 
March 15, 197A 
Page 3 


I propose that a surprise tender be made. Due to the substantial 
fees the advisor earns, he will most likely be unfriendly. The 
stock price o: the dusts is about 607. to 607. of the original 
offering price and/o the market price of one year ago. Hie 
trusts are organised in Massachusetts, which allows any share¬ 
holder access to the scoch records of the company.. This enables 
us to have a listing by name, address, .»nd percent "af nunexship 
for each shareholder. 

I propose that our company will fund the first: $1 million needed. 
Our coney will be used to absorb all front end expeases of the 
tender in the event of success or failure. The balance of the 
funds would be provided by the investors who would atrve a debt 
and equity position. The details of the arrangement wonlcLhavc 
to be negotiated. - 

Initially, wa would tender for a tainirr.ua of 51^ of the shares 
of fc encficial interest. Absolute control of the trust would be 
in the hands of those owning 517. of the shares. We -would also 
want to comply with the IRS rulings as they apply to ownership 
so as to not initially destroy the tax status of the trust. If 
we are successful in our tender, it would be ny idea to allow 
the advisor to continue for some period of tine so that problem 
loans could be worked out and' if there was any lack of due 
diligence in the origination of the loan or its administration, 
that responsibility would be with the advisor. We would, of 
course, assist in helping to cure problem loans by using our 
expertise in the development field. Our company develops apart¬ 
ments end condominiums and presently manages in excess of 4,000 
apartments. 

At some point in time, we would cancel the advisory contract. 

All the advisory contracts arc for a period of -one year and con 
be canceled by the trust upon 60 days notice. We would install 
our people as the trustees of the tivst and, in addition, form 
our own advisory company. 

By maintaining the trust status, the servicing of the debt incurred 
in the acquisition of the trust can be accorrp lished via the trust* a 
earnings which uru passed through to ihc shareholders. 
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Exhibit D Annexed to Supplemental Affidavit 
of Bertram M. Kantor 


Mr. Saul Becker 
March 15, 1976 
Tacc 4 


The next step would be to gain voting control of 66-2/37. n[ the 
outstanding shaves .inri vote to eliminate the trust type c>< 
ownership. It requires a 66-2/3/. voto to convert the trust to 
a regular corporation. Once this is accomplished, I would 
envision seeking veal esrace loans with equity participation. 

"in addition, I would use the corporation as a vehicle to tender 
for other trusts which meet the percentage criteria of marker, 
value to book value and have acceptable loan portfolios. 

It is also my intention to merge our operating company into the 
corporation on a stock-fcr-stock basis. Prior to the merger, I 
would contribute our stack in the trust to the corporation so 
that when the merger is concluded, the stock and related cent 
would be assumed by the corporation. The corporation has 
sufficient.value, and assets to retire the original indebtedness. 

Them end, m aul s would- be. a public corporation w-ith a-streng equity 
position, good management, and a new direction. All of the 
foregoing can be accomplished with discounted dollars. 

It is my opinion that this entire plan, if possible, should be 
put into metier, as promptly as possible since the trusts are 
under the greatest pressure today and no or.e has yet come forward 
with this type of plan. 

I think the above is a fairly complete outline of the procedures 
and of my thoughts. If there is any additional information or 
.any clarification of the ideas needed, please contact me. 

I would appreciate your advising me of your thoughts relating to 
this matter. 

Yours very truly, 


BRUCE R. DAVIS 
Chairman of the Board 
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EXHIBIT E—LETTER FROM CANTOR, FITZGERALD TO 
PLAINTIFF ANNEXED TO SUPPLEMENTAL 
AFFIDAVIT OF BERTRAM M. KANTOR 


’ INVCOTMCNT CANkCRS 



Avc.or Tmc ahiimcm 
MC*V *0**, M. t. ioo>V 
U*IJ I4I-P400 


April 24, 1974 


Mr. Bruce R. Davis 
Chairman of the Board 
Security Management Company 
420 Fourteenth Street, N.W. 
Atlanta, Georgia 3031S 

Dear Brute: , 


Pursuant to our continuing negotiations regarding 
your acquisition program, the following will serve as our 
fee arrangements with you and/or your co 

1. If v.’e assist you in arrang 
quired to complete a transacti 
snail be 57. of the first million dollars, *i i of the 
second million dollars, 3. of the third million 
dollars, 27 of rhe fourth million dollars, 1% of the 
fifth million dollars, and 1 % thereafter. 


mpnny. 


mg' the financing re- 
on, our comocnsaticn 


- it- 


2. If v:e find an appropriate acquisition candidate-, 
we shall look to separate compensation for such 
role based on the formula in number one above. 


If the understanding meets with your approval, please 
initial a copy in the space provided below. 


bjb 


. Sincerely, 



William P. Miller 
Senior Vice President 


AGRULD TO AMD ACCITTCD BY: 


iiecui . ly .ioj: t Com.).,nv 


*— - 1 * -* • a ! — ’ . 
/ii'/t - •' Ij. I 

Sicurjiy r.v.;.v,j co. 


i r w y n ». « o r 


vtimv hiui 
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EXHIBIT G--REPORT ANNEXED TO SUPPLEMENTAL 
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-cot./; 

>! J .j F i \ 111 


J . •> ^ — /. i.. V : o ... ;. 

. ATo 101.o A iiU . .1. t iGE f I t<G 


,UD TO 5' 


* V 


IJ Y -DJ- A THREE JUDGE PANEL IN THE 
SECOND CIRCUIT FEDERAL COUNT OF 
A'PEALS HERE D NT D AN APPLICATION BY 
D-Z INVESTMENT CO TC STAY TIE HOI.I) 1,10 
OF THE A DUAL MEETING Or NJD PRIME INVESTORS 
IN BOSTON 70M-EPT!. 

D-Z ATP LI ED F G»? THE STAY FTER A 
FEDERAL DISTRICT COURT JUDGE YESTERDAY 
REFUSED TO ENJOIN THE MEETING. 

•NJB A REAL ESTATE 11’VESTMENT TRUST 
SAID THE MEETING WOULD BE HELD AS SCHEDULED 
AT 10 00 AM TOMORROW AT THE BOSTON 
SHERATON HOTEL. 

-0- iI 38 AM EOT JUNE 12-74 


-COURT REJECTS P-7. INVESTMENT BID TO STAY 
NJB PRIME INVESTORS. A NUAL MEETING 


N Y -DJ- A THREE JUDGE PANEL IN THE 
SECOND CIRCUIT FEDERAL COURT OF 
A PEALS HIRE D NI R AN APPLICATION BY 
D-Z INVESTMENT CO TO Si AY ‘HIE HOLDING 
OF 'nil: A NUAL MELTING OF NJB PRIM' INVESTORS 
IN BOSTON TOMGRST W . 

D-Z Ai PLIED FOR 'THE ST/ Y "FTER A 
FLDEuAL iil ST.-ICY COURT JUDGE V ST71.DAY 
RE FIN.. D TO LNIJOI;; THE M /.TING. 

MJ1- A IN AL STATE INV, GYM ;jt TRUST 
SAID Tiil ME’ TIilG WOULD Di HELD AS SCHEDULED 
AT 10 0 AM TOMORROW AT THE BOSTON 

SHERATON HOTEL. 

I’H A.-. 1 DT JU11I: I'll —7 4 

\< P * 
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EXHIBIT H—REPORT ANNEXED TO SUPPLEMENTAL 
AFFIDAVIT OF BERTRAM M. KANTOR 


THE WALL STREET JOURNAL 6/12/74 



D-Z Motion to Post pone 
NJB Meeting Is Denied 

o 

K)i a Wall Stitct Joibnal sin 7 R'p'Tirr 

NEW YORK—A federal judqe here de¬ 
nied a notion of :.’JE rrl’r.e Lt. -.stors’ l-.rg- 
est Investor to postpone NJB’s annual meet¬ 
ing. set for tomorrow in Poston. 

D-2 Investment Co., a private Atlanta- 
based concern that jir.ee April IS acquired; 
some l&T.tCC'. or shout 5 Y'.-. of NJB'.-. cut-i 
standing i. hares. rued It: federal court here 
earlier this month to r-oV.rore the r.iectin;. 
lt was reeking time to cor.uly w.th Sedtri- 
ties and Kxcknnro Csii'.ml'.s.on rules for op- 
jwition proxy mr.terihs. which would t>: 
sent to NJB l et.! , rs. 

D-E spokesmen couldn’t be reached for 
cotr.n-.cnt, thus it’s trelear whether they 
wTd reck tod:y to appeal Ik-1 d- e..:ion. 

:.;r. U a real cMalc inv; r.t trust. D- 
2 is owned by Atlanta real estate interests, j 
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EXHIBIT I—REPORT ANNEXED TO SUPPLEMENTAL 
AFFIDAVIT OF BERTRAM M. KANTOR 
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T 


M. :.*!*, 

: lu \K 11, l"i 1 , 

• _ ;. 
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o 

^ T V 

/O.rrTTM’ ’ i 1 m ■! T/ y 
v-/V> -.lit. w ^ I w-. iy 
Ji. 

- --- • ■ I 

C V A X k J 'j-V> 



Dy Laurence Collins 
Globe Stiff 

The r.rnn'cmrnt cf NJh i’lime 
Invcjiorr, a ;eil c' 1 i:ux *rcnt 
tro/l, Ivd Inc br.-i cf I wo !r-. ,;i:uc 
world* of jirc:if«yi cumul |f;k. 
holder iuei-;w; m (lie tkr.u'.un 7os- 
lon Hold. 

h'irsl, because the .vce).holder 
ir.tctir.p vves actually held. Ar.yj.it 
outfit, l>-7. Invert er.-l Co, V.'clvra- 
diy fajied in a court bid to have the 
rneetlr - postponed. 

Secondly, bcccuie other ccart 
action of D-Z hnk.i .t ..t is 4 <j;j 
pending, the chairman cf NIB f'urr.c 
Investor/, Kotcrl E. lir.llc-.vay, m:i 
able to avoid most of the qus’tton* 
directed to him by lcpicsontii.ves 
of D-Z, Investment becau-e u uould 
be* "inappropriate** lo- him lo r.-.m- 
rnent on nutters still in )it;l*;.on. 

, In addition, KJE officers vere 
flashing rep-cs of V.crr.'.rd:y*s erurt 
ruling, v.hirh conlainru n mimer of 
unflatterm" rcfcicncrs* lo D-^ in¬ 


vestment, ill of them helofuilv un¬ 
derscored in dark crayon Steel -old¬ 
er* wort- told that they could re¬ 
ceive a copy of the rul.n; if they left 
their n.r.ne* and adtli cases. 

D-Z Investment Co, accord r.j to 
the court document, owns 0 per¬ 
cent of the outstanding shines of 
KJB and v. as organised er.ly recent¬ 
ly with Use »olc intention of secur- 
Ine control o/ NJIi. 

KJC, Jibe many rc.>] estate in¬ 
vestment trusts, has been havinc 
probjems with many of the loans 
it has made to dcvtlojKis and con- 
tractoriL 

• As cf May 1, mote than $24 nil- 
lion of 2.'JiJ Jnar.s, or about 25 per¬ 
cent of its to'.il loan portfolio, wcic 
txo\ accruing intrrci.1 

lncl.rlcd in th.»t figure Is some 
$15.E million in loam to companies 
operated by Walter J. )>sjuba, a 

XJD. P*ic 27 


'NJ. 


B "cis ca:i 

o 


■£ licit?, aii holdh}.^ 

i O 


•>f *s 

r 1 i I 


s/i 
£ L 


kj 


* Kjn 

C«*nlmurd from I'urr 24 

developer o lio !>• t J>«*ci'»»bt r filed 
under Oviplrr II \l Ihr r.*uh- 
fm'lry A«i *11 • l«»• rt« In li.i til»n 
single li|(rg**vriit *|>|*rnxji«».iti I* \U 


•mount when the deal was cum* 
ph i* d 

i If at I * Tuub ami 11 •• I !•••.■.* ..y cm* 
pli:ui/nl lh.it NJH )|. > rt tu drir- 

rh»e i’ll a hiii.I r |*i • »jt * t .muI th.it 
the ini i\ t »^«l -el* •'*t i* r-\r Vati 
*'rfi ii|*|( It ly ( mIhju it. " fur ittiy' |tirt* 


ll< of P-7. lmvtnicnt’s c’ ircc% 
l.niat of wlmh air ul.itcJ N. 's 
Icti’il arc run | pmbleiu*. 

11-7. In\c*.trmtil's ruil maintains 
lii»t NJII e\«-u|p.ill)r will suffer 
l** * cv Vi.i >1 I on the mnnunt .»f tl»e 
fnvriliir In..« 11 .F (ft *l the liu -t |.‘«J 
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EXHIBIT J--REPORT ANNEXED TO SUPPLEMENTAL 
AFFIDAVIT OF BERTRAM M. KANTOR 


TMF. V/Al.L ^TUnr.T JOURNAL, Tmi.Uy, June 4 , 107-1 


D-Z Investment Asks 
Court to Postpone v- 
NJi> Annual Meeting 


ii» « W'ai I. Si iirrT JnniKAi. Sin ft Hr porter 

NIX' YOr.li -1)7. Imr tmcnt Co,, a pri• 
vote Allotilabaspd cou'crn Hut has been 
buying n)i .‘hares of N.IH I'lime Investors, 
sued In fi lor.il court here to postjione the 
nnmi.il mr,..'iri~ ol NJB. .a real estate Invest¬ 
ment tmst based In Clifton. N.J. 

The cnuid ordered N.IK's management to 
show rati. <• l-'rl 1 ,y why Hie scheduled June 
13 nut tir," shouldn’t he ] o aponed. 

Since April If, D-Z Investment has ac¬ 
quired some 107.i/X>, or about f'j r ',, of the 
trust's oithstaivhii" sharer, which have 
traded at substantially Inlaw stated book 
value. The legal papers ‘how that D Z Is 
Owned by Atlanta real estate interests: Jer¬ 
ome Zimmerman, president of IM-L Ser¬ 
vices Inc., an apartment management com¬ 
pany, and Security Management Co., a real 
estate development and Management com¬ 
pany. linice It. Davis, chairman of Sccuiaty 
Management, is president of D-Z. 

Proxy Materials 

If Ihc June 13 then-holder meeting Is 
postponed, D Z would have time to comply 
with fj-cur.t-s and Kxrhange Com miss on 
rules for opposition proxy materials, which 
would be sci,l to NJB 1‘rimc Investor share¬ 
holder. In a related action two weeks .ago, 
DZ wen a temporary couit order in supe¬ 
rior court. Boston, restraining NJB from 
scmliiy: out materials for the annual meet¬ 
ing until it made the shareholder list avail-1 
able to D Z. 

The suit filed by D Z In New York yester¬ 
day charge,I that prosy material prcpaicd 
and distributed by NJi:':. management Is 
"false and misleading, nusi t tu csents 1 !.*74 
first quitter earnings and financial condi¬ 
tion of N HI ami doesn’t ; .iripi itely disclose 
the extent o( certain conflicts of interest and 
self (teahi.gs or the adveise effects of these 
self dealings on NJB." 


Listed among charges of self dealing was 
that NJB Investments in motor lodge and 
restaurant properties on which Prime Motor 
Inns Is borrower or lc'scc increased from 
JI.G million, or U S ’,' r of f.’JIl's assets on Nov. 
30, 1072. to J23.G million, or 30,p;i of NJB * 
assets, a year later. 

Joint Venture * 

The advisory company to NJB Prime 
Investors Is a joint venture of Greater Jer- 
ary Bancorp, the parent of New Jersey 
Bank (If.A.), and Prime Motor Inns Inc. 

A sjokesman tor N'JI! Prune Investors 
said yesterday ho couldn’t comment on the 
ault because he hadn't yet seen the papers. 

In Its filings with the D Z ?• aid Its 

Intention In 4 purchasing NJH shares Is ' to 
acquire a sufficient owner hip intcicst In 
NJ1I to Influence management dccirons 
^d, ultimately, to d.'.crm.no the manage- 
men! and [uilcics of It al io raid that 

should It obtain control of NJB. subject to a 
study. It would consider the jior-nblc disposi¬ 
tion of reitaiu NMB a-ii'ts and chunges In 
lending |‘a**cies. )i . 'iid it mi,.hi then recom¬ 
mend th.voiiliiu,ii: ( ; NJB's rtutus oa a real 
estate lineament liud, merger with DZor 
f.crurity Maliageii.t ill or acquisition c>( 
other real e.dalc Ini. ament trusts. 
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EXHIBIT K—SUMMARY SHAREHOLDER LIST ANNEXED TO SUPPLE¬ 
MENTAL AFFIDAVIT OF BERTRAM M. KANTOP. 




N..I.II. I*i i .!• I itvc•:t orr- » 

Sh;i i dm J .1, i • i:. ;l t M.iy |o < 1074 

Holder-- ui More Than lO.UOO hltarc: 




.ustomcr 


Customer Name J, Address 


\ Ceric r, Co v>/ lUt -_ 
Hex .'0 Low Ij or Green S 
New York, New York 10 


Street 

0004 


X Comtru L Co. 
Grand at 12t! 
Kansas City, 


h Street" 
Mo. 64106 


w. iMy 
ISO 

"•;r >- 


A-ytr jn 


r/c* 1 / h* L 


Cudd 6 Co. Ct^^> C 
Box ISOS Church Street 
New York, New York 10008 

C A England 5 Conp. cl^.: _l 
Box 1368 Church Street 
New York, New York 10008 


Houvis 6 Conp. 

326 Union Street 
Nashville, In. 37219 

Jay 6 Company , 




> uay Q cunpuny , 

/ Box 1102 

'^Beverly Hills, California 90213 

V Tranco 6 Co. 

Box 693 

Kalitas City, Mo. 64141 


i s. ■■ Ci»a; 


274,976 


17,1; I' 


2< ,P47 


10,012 


19,436 


61,000 


Y 41,219' 


Alico Management Co. 

.P. 0. Box 1849 (ij- H> ' , 4 ,/ 

Waco, Texas 76703 ^ /Cttr^y 

Js**;/' 




Gerlach a Co. 

20 Exchange Place 

New York, New York 10015 


92,500 






. { 


, • . V. 

w / \ 


])crr ■ 

TP 0> T£Ljj:i'" , t Hjm 

nLEuLs^a 
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EXHIBIT L—SUMMARY SHAREHOLDER LIST ANNEXED TO SUPPLE¬ 
MENTAL AFFIDAVIT OF BERTRAM M. KANTOR 


rr ur t » 

i ■ l W 






5V»'' 


v, 



l!..l.r)<. I'i mi I m v!-1 or:. 

Sll.irc!nif>it'r;< •*:* .11 Mav I., 1'J7.| 
Holder:. ol 1 .0110 to lo.uoo t>li.irv: 

Customer Name £ Atld.'rss 

Altcn £ Company It, 

15th f, New York Avenue 

Washington D.C. 20005 v ’'' 'i-sTVrr-■ 

* /^, * i f\ A T~ 

Atm C Company Cn _,,, . r »j* » 

P.o. nox 2210 I - 

Waterbury Ct. 06720 ,r 

Atwell C Company 

Box <56 Wall Street 

New York, New York 1000S 


0 


Bachc C Co. 

100 Cold Street 
New York, New York 


t o r Shirrs 

6,400 

2,180 

1,100 

3,329 


10038 


tit : - ^ ' 


io ' ;;A. 

13 


16 ' ,.v.; 

V -.V; : 

•r ». r .4 - 


■yoi - vti—•/?// 

Al. -56101 da-— t<-r 

Barnett £ Co. C."r« 

Box 704 Church Street 
New York, New York 10COC 

v Bauer 6 Co. 

J,_• Box 15003 

v .. New York, New York 10049 

’’ - Beck £ Co. Qr4_ j Ifa—lCo *— 

- - ; ... 744 Broad Place 4 ' w r~>' 1 4vV 5,'t'O 

. . Newark, New Jersey 07102 

7Y* X- - CBWL Hayden Stone Inc 

V-"/ V»; 17 Battery Park Plaza 

.-.V;. r New York, New York 10004 


'"vi—~; 


2,380 

1,000 

2,048 

4,390 


36 


39 


Calhoun 6 Co." f*~ki V vr f • 

Box 1319 ' V , 

Detroit, Mi. 48321 Ur, ^c. ^ 

5,500 C/'V 

■f/SO 

Fimat £ Co/ 

Box 2669 • ' 


1,000 

Phoenix, Art. 85002 



First Regional Sec. Inc. 

J./'/lT )Y«rO 

1.047 

7 East Redwood Street 
Baltimore, Md. 21203 



Friendly Company 


2,500 




»s 

• 1 * A 




37. 


60 Hempstead Avenue 
West Hempstead, New York 11SS2 

.fay *rWt m-jr-rO 

/ L/’V 

- ;■ • -to 

... . , W'< 

Kane t Company 
1 Chase Manhattan Plaza 
New York, Mew York 10015 

Mcbn C Co. S'? fJr.s/fai.j, 

27 N State StTcct 
Concord, N.ll. 03301 

Merrill Lynch 
1 Liberty Plaza 
New York, New York 10006 

Milslatc Co. -aiC*-TMLC—tl ^ 

Box 2 2 21 2 LM'VSr'O 




l l.«l‘)'S ‘■'7c 

{,/li ( 


2,000 


9.761 /.•-* 

/VA*'' • • 


3,231 

2,20u 


Milwaukee, 12-1-. 97222 


e » .tlL 






I 


[ 
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• i N . 111 • 


J.t'. II. OI i ( 1 1 1 111 I, Co., I in. . 
6 J ll» o.»»!«/.i y 

Now York, Now Y(i 1 1 1 uoro 

I r> 

J Ctwi’f 6 f nnp , 


I of Nli.in 


• l 


Boo 1 26S Cliu i cli • t 
- New York Now YUrk 


10005 


C 4 

Paco -><' / 'c,/ v 

All S Main Street ‘ 
Los Angeles Co , 9001 ’ 


TT- 68 


It 


Pershing 6 Co Inc. 
120 Broadway 
New York, New York 


1000S 

Co. 

10005 


88 * 


90 _ 


Shcarson, Hannil 5 
1A Nall Street 
New York, New York 

H.A. Whitten S Co. f/c-e../y/*. /_ 
Box 1363 Church .Street 
New York, New York 1QQ08 


US*!! xu2_ yv/'v/yja 

Portland, Or. 9720E^ 


Zereb 
Bex 3108 






_T.t7:er. 




A.R. Investment 
345 Underhill Blvd 
“'"Soyosc 11 , New York 11791 

- E. Farington Abbott Jr. 

81 Ham Street 
Auburn, Me. 04210 


ye .. 9v-i^ <? ><r-» 


</'f 


1 ' 40 r°e 


112 


-18S ... 

V - . .-*•* 


Goodwin Adrian 
129 Market Street 
Paterson, New Jersey 


1,139 


1,200 


07 90S 


219 


276 


28? 


- 308 
* ^ _ • 


-310 


360 




-V i 


T 


Bacal Trust Dept 
Box 3121 /•» ' 

Portland, Or. 97208 i/a fCi.t 

Alfred S. Barnett 
1S3 Ocern Avenue 
Daytona Beach, FI. 32018 

Benjamin L. Bendit 

744 Broad Street 

Newark, New Jersey 07102 

Bergen Rockland Retirerent 
180 Old Hook Road 
Westwood.New Jersey 07G7S 

Sydney Berman 

C/O Bern Studios Inc. 

404 Industrial Park Or. 
•Yeadon, Pa. 19050 

Austin D. Bevier 
12382 Janet Circle 
Garden Crovc, Ca 92641 

Richard J. Rrooston 
285S Palm Avenue 
Pomp.inu Beach, FI. 33060 


^AA— l M-. 

rvf 

*-SA- vij'/ 


365 


Yoi ^ 


8GV 

| vV - 

S. 


Samuel Blues tc in S» ziipO- 
38 4 I.ex Avenue 
Clifton, N.J. 07011 


-L.U 


3,000 -/>} "4 

1 **/« 

i 

1,000 

1 ,000 

1,000 

l ,000 

1,000 

1,520 

1,500 



V 


pop v 


o\ r 
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‘5S9 

558 

•628 


6 / 4 


-786 


'j.MLl-L laUVL> 1* / .Ml..... 


■" *._ .LJw.iiil II. I'.ui iici. .in 

•. a- •»- 87 Crc.it Hill-. II,.) 

. shori 0707 a * 


r:* 




• «*j. ..'o 




Bruvcr f, Co. 
P.0. Box 1126 
New York, N.Y. 


10008 


Harriett S. Chase v^vo 

33 Canelot n<J. ^ 

Yarmouth Port, Ma. 02677 

Donald C. Chase 
33 Camclot Rd. 

Yarmouth Port, Ma. 02677 

Catherine K. Collins 
13689 No 106 St. 

Sun City^8S351 „> v- 
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AFFIDAVIT OF BRUCE R. DAVIS IN OPPOSITION TO MOTION 

UNITED STATES DISTRICT'COURT 
SOUTHERN DISTRICT OR IJLW YORK 


x 


D-Z INVESTMENT COMPANY, 


Plaintiff, 


-against- 


ROBERT E. HOLLOWAY, MELVIN S. TAUB, 
MAURICE J. BRICK, PETER E. SIMON, 


NORMAN BRASSLEE, CHARLES CILLER, 

HERBERT E. HARPER, DR. GORDON McKINLEY, 
JAMES R. MOSELEY, III, JACK G. TAYLOR, 
DALLAS S. TOWNSEND, JR. and NJB PRIME 


1NVESTORS 


r 


74 Civ. 2379 
(I . ii . W . ) 


Defendants, 


-and- 

/ 


SECURITY MANAGEME 
FITZGERALD & CO., 
JEROME ZIMMERMAN, 
BECKER, BEREA; l) K 
EE VOW, iiAPOLD B. 
SEYMOUR WEINBERG - 


NT CO., INC., CANTOR, 
INC., BRUCE R. DAVIS, 
RALPH M. BECKER, SAUL 
ROLL, MAX SOPIilER, HAROLD 
1.EVJE, HARVEY JACOBSON, 
and RONALD D. FEINMAN, 


AFFIDAVIT OF 
BRUCE R. DAVIS 
IN OPPOSITION 
TO INDIVIDUAL 
DEFENDANTS' 
MOTION FOR A 
PRELIMINARY 
INJUNCTION 


Additional Defendants 
to Counterclaims. 


x 


STATE OF 

NEW YORK 

) 




• SS • l 


COUNTY OR 

NEW YORK 

) 



BRUCE R. 

DAVIS, being duly 

sworn, deposes and says: 


1 . I am 

the President and 

Chief Executive Officer of 


D-Z Investment Company ("D-Z"), the plaintiff herein. I submit 
this affidavit in opposition to the motion for a preliminary in¬ 
junction made by the individual defendants who are the trustees 
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(the "Trustees") of NJD Prime Investors ("NJB " or the "Trust"), a 
Massachusetts business trust with transferable shares traded on 
the American Stock Exchange which purports to qualify as a Real 
Estate Investment Trust ("REIT"). 

2. I am also a certified public accountant, the majo¬ 
rity stockholder in, and Chairman of the Board and Chief Execu¬ 
tive Officer of, Security Management Co., Inc. ("Security"), a 
Georgia corporation which owns 50% of the outstanding stock of 
D-Z and a $50,000 unsecured 6% promissory note of D-Z. Security 
has 27 shareholders of record whose names and ownership percentages 
are set forth in Exhibit A hereto. In addition to its interest in 
D-Z, Security is actively engaged in the construction and develop¬ 
ment of residential housing, commercial properties, and the man¬ 
agement of 3,200 units of residential housing. 

3. I have carefully studied the affidavits of Bertram 
M. Kantor, Esq., dated July 19, 1974 and August 2, 1974 filed in 
support of the instant motion*. My purpose in this affidavit is 
to refute by facts known to me the gross and deliberate distor¬ 
tions, inaccuracies and half-truths set forth in the Kantor Affi¬ 
davits and on which defendant Trustees have relied in this con¬ 
trived and extravagant exercise to defeat D-Z from achieving its 
expressed objective, as set forth in Item 4 of D-Z's Schedule 13D 

* Kantor's aifidavit of July 19, 1974, is referred to as the "Kan¬ 
tor Aff."; his affidavit of August 2, 1974, is referred to as the 
"Kantor Supp. Aff."; and said affidavits arc sometimes herein col¬ 
lectively referred to as the "Kantor Affidavits". 
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dated May 3, 1974 "to acquire a sufficient ownership interest in 
NJB to influence management decisions and, ultimately, to deter¬ 
mine the management and policies of NJB".* 

4. D-Z owns 166,000 shares of beneficial interest of 
UJB, or approximately 13^ of the 1,276,093 shares presently is¬ 
sued and outstanding. According to NJB's Proxy Statement dated 
May 20, 1974, the moving defendants collectively own only 1,038 
shares of UJB and the aggregate share ownership of those defen¬ 
dants even when increased by shares owned by entitities with which 
they are affiliated amounts to only 7,616 shares. Unlike the de¬ 
fendants, D-Z has a vital and direct economic interest in the 
value of UJB shares and in insuring that the affairs of NJB are 
conducted in a manner which will enhance the value of NJB shares. 
Defendants, on the other hand, have a vital and direct economic 
interest only in .etaining their lush positions and in seeing that 
no one acquires a sufficient stock interest to cause their ouster. 


-6. It is no small wonder that these defendants v;ho have 
enjoyed the perquisites, sinecures and emoluments which flow from 
their positions as "trustees" of NJB and whose economic interest 

* A true and complete copy of D-Z's Schedule 13D with all sched¬ 
ules thereto together with all six subsequent amendments is 
annexed as i.xnibit B. D-Z's Schedule 13D contains as an exhibit 
thereto a letter agreement with Cantor, Pi t sgcrnld f. Co., Inc., 
("Cl”') dated April 29, 1974 pursuant to which, among other things, 

CP agreed to render Linoncial services to D-Z, as assignee of 
Security, in connection with D-Z's effort:; to obtain control of 
NJB. This letter agreement with CP has been mys-tc t i out; ly deleted 
from the version ol D-Z's Schedule 13D annexed to the Kantor 
affidavit oJ July 19. 
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in the value of NJB shares is de minimis have brought on this 
motion as part of a "spare no expense" campaign (so long as such 
expenses are paid out of NJB's treasury) to perpetuate their self¬ 
dealing stewardship. The endless barrage of characterization and 
innuendo in the Kantor Affidavits, which purport to vindicate the 
securities laws of the United States and to champion the cause of 
D-Z's 6% noteholders (whom, amazingly, defendants are suing in 
this very litigation) are but mere camouflage for the only objec¬ 
tive of the defendants — retention of their control of NJB. 

6. Kantor's "Summary of Facts" (which continues for 
some six and one-half pages) is an odyssey through plans and in¬ 
tentions of various parties which were discarded long before the 
filing ol D-Z's Schedule 13D. Moreover, he has distorted state¬ 
ments by the use of out of context quotations, and has injected 

a host of arguments which, I submit, are not relevant to the pri¬ 
mary issue before this Court. That issue is simply whether D-Z, 
which has never made a tender offer for shares of NJB, can never¬ 
theless be charged with violations of laws which relate only to 
ter._~r offers. 

A. D-Z 's ^Schedule 13D is True and 
Complete. _ 

7. I am fully familiar with each of the statements con¬ 
tained in D-Z's Schedule 13D. As I stated at my deposition, this 
document was prepared by my counsel after frequent consultation 
with me, and Jerome Zimmerman ("Zimmerman"), a vice president and 



\ 
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50% stockholder of D-Z, as well as with D-Z's Atlanta counsel 
(Davis-328)*. The information contained in D-Z's Schedule 13D 
fully, accurately and candidly sets forth the facts which I was 
advised were required to be included in response to Items 1 
through 7 of such Schedule. It was obviously not my intention to 
with.told or misrepresent any facts requested by the specific items 
of the Schedule, as Kantor has charged (Kantor. Aff., 1[21) . Nor 
could there even be any sinister motive to withhold, distort or 
misrepresent the facts since the Schedule was not filed in connec¬ 
tion with any tender offer in which shareholders were being in¬ 
duced to sell their shares but was merely an informational filing 
required by virtue of D-Z having acquired a 5% beneficial interest 
in NJB. We were not seeking to mislead potential sellers with a 
false selling document. We were simply responding to specific 
questions. 


8. Kantor charges that D-Z's Schefule 13D is false be¬ 
cause it failed to disclose that Zimmerman aid I, together with 
Cantor, Fitzgerald & Co., Inc. ("CF") had by April, 1S74 "for¬ 
mulated a specific, carefully worked-out program ... to obtain 
control of NJB" (Kantor Aff., 19 (1)) . Such assertion is false 
because no such "specific, carefully worked cut program" existed 
by April, 1974 or at anytime thereafter. If by his assertion 
Kantor is referring to a proposed joint effort between me and CNA 

^ '*Davis" followed by a number refers to a page of the trans¬ 

cript of your deponent's deposition; "Zimmerman" followed by a 
number refers to a page of the transcript of deposition testimony 
of Jerome Zimmerman; similar references are used throughout when 
referring to depositions of other witnesses. 
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Financial Corporation ("CNA") to tender for rharcs of NJB, of 
which the Barry Silverstein letter (Kantor Aff. , Ex. 1) was part 
and parcel, such joint effort was decisively abandoned and ter¬ 
minated in its entirety on April 12 , 1974 . (Davis-70, 73-75; 
Orbe-183A-184; Zimmerman-40). It was a program that had been 
completely cast aside. These facts were brought out at length in 
my extensive deposition testimony on this suLxject (Davis-6 3-75)^ 
Indeed, even Kantor acknowledges that the proposed joint effort 
was abandoned by April 1974 (Kantor Aff., 1112)). On May 3, 1974, 
the date D-Z's Schedule 13D was filed, the proposed joint' effort 
with CNA and/or Mr. Silverstein had absolutely no vitality. Des¬ 
pite knowledge of these facts, Kantor has the temerity to assert 
that the omission of such information renders D-Z 's Schedule 13D 
false. 

9. In a similar irrelevancy, Kantor refers to a letter 
dated March 19, 1974 from Orbe of CF to one of the defendants, 
Norman Brassier, a Trustee of NJB, and the Chairman of the Board 
of New Jersey Bank, N.A. lie states that the Orbe letter discloses 
at an early date the intent of CF ' s undisclosed client to obtain 
51% control of NJB — (Kantor Aff., U1 and Ex. B). Yet as Kantor 
acknowledges, this inquiry was rebuffed by NJB more than two months 
prior to the filing of D-Z's Schedule 13D. More importantly, 
neither I, at the time of Orbe's letter to Brassier, nor D-Z, at 
any time subsequent to its incorporation, had the funds available 
with which, to acquire 51% of the outstanding shares of NJB by 


r 
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tender offer or otherwise. Accordingly, a reference to such letter 
in the Schedule 13D would not only have been irrelevant , but r.i in¬ 
tending as well. It would have implied that D-Z had the resources 
to purchase 51S, of NJB's shares when such was not the case. 

10. Kantor states that in April, 1974, D-Z determined 

to achieve its objective of acquiring control of NJB by purchasing 
approximately 300,000 shares of NJB (Kantor Aff., 1|19(2)). Kantor 
is so eager to find "omissions" in the Schedule that he apparently 
claims D-Z should not only have stated an intent to acquire Sid of 
NJB's shares (see 119, supra) - i.e., approximately 0 40,00 0 shares, 
but a 1 so an intent to acquire 300,00 0 shares. Thus, Kantor would 

J 

have D-Z state in its Schedule 13D that it was intending to acquire 
SI'’, and also t hat it was intending to acquire approximately .201. 
Obviously Kantor is groping to find "falsehoods" when none exist. 

11. Regarding the 300,000 share intention (Kantor Aff., 
Idil2, 21), Zimmerman and I did consider what we thought would be 
the maximum number of shares that might bo acquired if D-Z wore 
able to raise v1,250,000, from its private placement offering. 
Assuming a purchase price between-$6 and $7 per share, margin bor¬ 
rowings of one-half of that amount, and a reasonable allowance for 
foes and expenses, the number would have approximated 30 0,0 00. I 
so testified (Davis-75), and so did Zimmerman (Zimmerman-49-52) . 

Our mental exercise was, of course, based upon sheer conjecture, 
since there was no assurance that D-Z would ever raise the entire 
$1,250,000 or that the market price of NJB would remain at the 
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same level or that the shares would be available. In fact, D-Z 
has not raised the $1,250,000 or anything close to it. All that 
has been raised to date by placement of D-Z 6% notes is $512,500. 
Moreover, I did not know and have never known the specific number 
of shares which D-Z would have to purchase in order to gain control 
of NJB (Davis-75, 77). If control could be obtained with lesser 
ownership through a proxy fight (because of the lack of any moaning 
ful equity interest of management), I favored and continue to 
favor that course of action. Finally, as stated at page 13 of 
the accompanying affidavit of Joseph B. Russell, Esq., D-Z's at¬ 
torney who prepared its Schedule 13D, (the "Russell Affidavit"), 
there is simply no requirement in that Schedule for a disclosure 
of the exact number of shares that a 5% beneficial owner may have 
determined ultimately to purchase. My plans regarding additional 
purchases were stated as clearly as I knew how. Thus, the Sched¬ 
ule 13D states that D-Z may take such action in order to acquire 
control of NJB, including: 


"(i) Acquisition of additional NJB 
Shares, either alone or in conjunction 
with others, through private or open mar¬ 
ket transactions, or through formal ten¬ 
der offer, when opportune situations to 
do so arise (which acquisitions will 
depend upon the availability of NJB 
Shares on the open market, the willing¬ 
ness of holders of large blocks to sell 
their shares and general economic and 
market conditions);" (Excerpt from Item 
4, D-Z's Schedule 13D) 


12. In responding to Item 3 of Schedule 13-D, -- 
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"Source and Amount of Funds or Other Consideration" -- D-Z has re¬ 
ported with precision not only the source of funds used for pur¬ 
chases of NJB shares but, has reported as well, in Schedule B 
thereto, the amount of funds actually available to D-Z. Thus, 

Schedule B to D-Z's Schedule 13 d, dated May 3, 1974, shows that an 

* 

aggregate of $350,000 of D-Z's 6% unsecured notes had been placed, 
while the text of Item 3 of that Schedule states that only "$254,783 
thereof [referring to the aggregate purchase price of NJB shares 
acquired by D-Z as of such date] was paid out of D-Z's own funds"; 
in Amendment No. 1 filed May 21, 1974, Schedule B thereto shows 
that $450,000 of D-Z's 6% promissory notes had been placed, while 
the text of Item 3 shows an expenditure of only $285,530 out of 
D-Z's own fun ds. At all times D-Z accurately reported not on) ’ 7 the 
source an d amount of funds expended for th e purchase of shares of 
NJB , but _a I so 1 he amou nt and sou r ce of an y_ binds t..ut were avail ¬ 

able l.o it or tint were legally commi ttod to it under binding 
ag ree ments. 

13. If D-Z had responded to Item 3 of Schedule 13D in 
the irresponsible manner desired by defendants, namely, that it 
should have stated that it proposed to sell $1,250,000 of its 6^ 
unsecured notes, and that it was negotiating with other would-be 
lenders (all without success), it would have been engaged in 
misleading speculation and prognostication resulting in the crea¬ 
tion of a false inference that it regarded such funds as being 
reasonably obtainable -- which they were not, as time confirmed. 
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Other than as*set forth in D-Z's Schedule 13D and the amendments 
thereto, D-Z has not had, and does not presently have, any binding 
commitments for funds with which to make purchases of NJB shares. 

14. The Kantor Affidavit further charges that D-Z's 
Schedule 13D "conceals" facts set forth in its private placement 
memorandum relating to a contemplated sale of units (consisting of 
stock and long term notes) of D-Z to its noteholders (Kantor Aff., 
1122) . Kantor has not stated why such information is in any way 
relevant or material to an information statement filed pursuant to 
Rule 13d-l, nor is there any requirement in Schedule 13D for the 
inclusion of such information (Russell Affidavit, p.13). In fact, 
no such units have ever been offered or sold to D-Z's note pur¬ 
chasers or to anyone else. 

15. The fact that the NJB shares purchased by D-Z will 
be pledged to secure margin borrowings made by D-Z in connection 
with the purchase of such shares of NJB is, of course, expressly 
set forth in both D-Z's private placement memorandum (Kantor Aff., 
Ex. G, p.6) and D-Z's Schedule 13D (Item 3). Accordingly, Kantor's 
charges relating to the supposed non-disclosure of D-Z's margin 
purchases are patently false (Kantor Aff., 1|19(3)). 

16. Defendants state that D-Z's Schedule 13D is defi¬ 
cient in that it fails to disclose "that all of the issued and 
outstanding stock of D-Z had been pledged by Security and Zimmer¬ 
man to secure the repayment of the 6% notes issued in D-Z's pur- 
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portod private placement". Kantor Aff., *i 19 (5) ) . Apparently, 
Kantor is basing his assertion upon a statement appearing in the 
private placement memorandum (Kantor Aff., Ex. G, p.8). I chal¬ 
lenge the relevancy and materiality of this alleged deficiency, 
especially since all the noteholders, officers and directors of 
D-Z have been disclosed in the Schedule 13D, so that „ ere are no 
"hidden interests". I also deny Kantor's assertion. I hereby 
inform this Court that (i) no portion of D-Z's issued and outstand 
ing stock has been pledged to D-Z's noteholders or to anyone else 
or deposited in escrow to secure repayment of D-Z's Gt notes, (ii) 
there is no security agreement or other arrangement granting D-Z's 
noteholders any security interest in or lien upon the NJB shares 
acquired by D-Z (Davis-163), and (iii) although an escrow agree¬ 
ment may have been contemplated by the terms of the private place¬ 
ment memorandum, no such agreement in fact exists. 

17. Kantor asserts that D-Z's Schedule 13D fails to 
reveal that D-Z intended to "effectuate a merger of NJB if it 
obtains control". (Kantor Aff., 1119(7); Kantor Supp. Aff., II 11). 
In this regard 1 respectfully invite the Court's attention to 
Item 4 of D-Z's Schedule 13D, in which it is explicitly stated 
that a merger of NJB with D-Z and/or Security-is possible: 

"subject to further review of NJB's 
assets and all other relevant circumstances, 

D-Z believes it may then be desirable to 
recommend one or more of the following: ... 

(b) if a study proves tiiat a combination may 
be effected upon appropriate terms in the 
best interest of all parties concerned, to 
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effect a merger, consolidation or other com¬ 
bination of NJJ3 with D-Z and/or with Security". 

This is precisely the same thought expressed on page 6 of D-Z's 
private placement memorandum: 

"The Company [D-Z], at a subsequent 
date, may consider the merger into the 
REIT in which it may acquire a substantial 
interest, or Security or both. The Company 
is not in a position at this date to 
state what it will ultimately do in these 
respect[s]." 

A merger of D-Z and/oj Security and/or NJB has always been serious¬ 
ly contemplated i'f D-Z were to be successful in achieving control 
of NJB and if a study proved that a merger could be effected upon 
appropriate terms. This fact has been set forth in D-Z's filings. 
However, it would have been irresponsible and misleading for D-Z's 
Schedule 13D to have indicated either that (i) a merger of D-Z 
with Security or NJB would definitely take place or (ii) that a 
merger was the only possibility under serious contemplation. In¬ 
deed, the merger "concept" never even advanced to the formulation 
of exchange ratios, the type of merger (two-party or three-party) 
that would be proposed, or the identity of the constituent cor¬ 
porations to such a merger, since D-Z, as an outsider working from 
lOK's and other publicly available financial reports of NJB, was 
not in a position to evaluate the real worth of NJB or the impact 
of a merger of D-Z and/or of Security with NJB. 

18. In responding to Item 4 of Schedule 13D, -- "Pur¬ 
pose of Transaction" -- D-Z set forth each type of transaction 
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that I believed at the time of the filing of D-Z's Schedule 13D 
had a reasonable likelihood of coming to fruition if D-Z were to 
achieve its objectives. Since D-Z's response to Item 4 has been 
challenged repeatedly in the Kantor Affidavit as being "meaningless 
and has been quoted out of context,* I am taking the liberty of 
setting forth the full text of D-Z's response to Item 4 of Sched¬ 
ule 13D herein: 


ITEM 4. PURPOSE OF TRANSACTION. 

In purchasing NJB Shares, it is the inten¬ 
tion of D-Z to acquire a sufficient ownership 
interest in NJB to influence management deci¬ 
sions and, ultimately, to determine the manage¬ 
ment and policies of NJB. Depending upon 
future circumstances not now known, D-Z may 
cuke such action from time to time as it 
may deem appropriate, in the light of 
future developments, in order to obtain 
control of NJB and for the best interests 
of NJB. Such future actions may include: 

• ' (i) Acquisition of additional NJB 

Shares, cither alone or in conjunction with 
others, through private or open market trans¬ 
actions, or through formal tender offer, when 
opportune situations to do .so arise (which 
acquisitions will depend upon the availability 
of NJB Shares on the open market, the willing- 

* Paragraph 20 of: Kantor^T; Affidavit states in its entirety: 

"20. In lieu of candidly setting forth 
D-Z's intention to obtain control of NJB, and 
the existence of specific, carefully v/orked- 
out plans to that end, D-Z's 13D filings com¬ 
pletely misrepresent its intention:; by. blandly 
stating instead that. D-Z 'may take such action 
from time to time as it may deem proper in 
light ol future developments in onh r to obtain 
control of N.Jlt and for the best .interests o£ 

NJB ' . " 

1 am surprised t hat such a gross distortion would oven be attempted 
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ness of holders of large blocks to sell 
their shares and general economic and market 
conditions); 

(ii) Seeking representation on the Board 
of Trustees by means of solicitation of 
proxies or otherwise; 

(iii) Joining with other shareholders, or 
other persons or groups, in a common effort 
to influence management of or obtain control 
of NJB; and/or 

(iv) Seeking to change the investment 
advisory arrangements of NJB. 

Should D-Z, alone or in conjunction with 
others, obtain control of NJB, it intends, 
subject to a study of all of NJB's assets 
and all other relevant circumstances then 
obtaining, to consider the possible disposition 
of certain assets of NJB and the effecting 
of changes in its lending policies with a 
view to improving the operating results of 
NJB and, subject to further review of NJB's 
assets and all other relevant circumstances, 

D-Z believes it may then be desirable to 
recommend one or more of the following: 

(a) Discontinuing the status of NJB 
as a real estate investment trust (unless 
and until it is determined to effect such 
discontinuance, it is not the intention 
of D-Z to take any action which would 
jeopardize NJB's status as a real estate 
investment trust under the applicable pro¬ 
visions of the Internal Revenue Code, as 
amended); 

(b) If a study proves that a combination 
may be effected upon appropriate terms in 
the best interest of all parties concerned, 
to effect a merger, consolidation or other 
combination of NJB with D-Z and/or with 
Security; and/or 

(c) The acquisition by NJB of other 
real estate investment trusts by purchase, 
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merger or otherwise on such terms as may be 
in the best interests of NJB and its 
shareholders (although it should be noted 
that D-Z does not have any present plans or 
proposals to that end, nor has management 
of D-Z determined which, if any, oilier such 
trusts might be so acquired). 

Except as mentioned above, D-Z has no 
present intention, nor has it in any event 
formulated any specific plan or proposal, 
to liquidate NJB or to make any major change 
in its business or structure." (D-Z Schedule 
] 3D, Item 4) . 


19. At no time has D-Z singled out any one technique or 
program, to the exclusion of all others, by which it would achieve 
control of NJB. D-Z did not have, and docs not have, the requi¬ 
site funds available to it to have the luxury of single minded¬ 
ness. Obviously, D-Z could be successful in attaining control of 
NJB by any one of several means: a direct share accuminulation 
program; a proxy fight; the formation of a shareholders ' protec¬ 
tive committee in which D-Z would join with other large share¬ 
holders of NJB; or through the making of a tender offer. All such 
approaches have been and are being given serious consideration. 
Similarly, D-Z's response in its Schedule 13D as to its plans for 
NJB if it acquires control reflects an appreciation of the sophis¬ 
ticated legal problems, of both a tax and securities nature, as 
well as the economic problems of NJB which would all require the 
most careful analysis before any course of conduct with respect to 
the affairs of NJB could be recommended to, much less adopted by. 
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NJB's other shareholders.* D-Z's response also reflects an aware- 
ness that it would be required to amend its Schedule 13D at such 
time as it either fixes its intentions with respect to a single 
program to acquire control of NJB or with respect to actions it 
will take if it does in fact acquire control of NJB. I cannot 
believe Mr. Kantor is sincere when he asks for more than that. 

20. Kantor repeatedly charges that D-Z's Schedule 
13D is deficient because it does not provide information relating 
to the ability of D-Z to repay its Cl unsecured notes. Kantor 
has leaped to the erroneous conclusion that D-Z can repay its 
notes only by taking control of NJB and utilizing its assets. 
(Kantor Aff., 1|1!l9(8), 24(d)) . Kantor is laboring under a serious 
misapprehension when he assumes that D-Z cannot repay its notes 
without utilizing assets taken from NJB. D-Z's private placement 
memorandum informed each note purchaser that its ability to repay 
the notes was dependent upon: dividends it might receive from the 
REIT whose stock it acquired; the ultimate sale of the stock to be 
acquired with the noteholder borrowings; the possibility of a merg¬ 
er with the real estate investment trust by B-Z and or Security; 

* Kantor' s complaint (Kantor Aff., ',(9) that D-Z's Schedule 13D 
does not make reference to the possible disposition of certain 
NJB assets only further confirms my belief that Kantor has either 
not read the 13D or is willing to "say anything" in total dis¬ 
regard of its contents. Item 4 of D-Z's Schedule 13D expressly 
provides that 

"[sjhould D-Z ... obtain control of NJB, 
it intends, subject to a study of all of 
NJB's assets and all other relevant circum¬ 
stances then obtaining, to cons j dor th e p os¬ 
sible d i •; p o: i t i on of certain as:~f » l s* o J JJD 
(Timpha.jis supplied) . 


• • • 


T 
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and, finally, a contemplated offering by D-Z of D-Z's stock and 
long-term notes o-r a combination of two or mere of the foregoing. 

If D-Z accumulated a controlling block of shares of NJB, it might 
well be cable to dispose of it at a premium. As Zimmerman testi¬ 
fied, we always had in mind the benefit to be achieved for D-Z 
by increasing the value of the NJB stock it was acquiring (Zimmer¬ 
man-214). Further, NJB has declared dividends during its most 
recent year of approximately $4,500,000. Assuming the payment of 
dividends at anywhere near the same rate in the current year, D-Z 
would have no difficulty in servicing and repaying its d r bt. More¬ 
over, if D-Z were to obtain control of NJB so that our expertise 
could be utilized in turning NJB around, and increasing its profit¬ 
ability, 1 would expect the market value of shares of NJB to rise 
dramatically. D-Z would then obtain substantial additional 
margin loans against its holdings of NJB shares and use such 
funds to repay its noteholders. In short, Kantor's charges eman¬ 
ate from his imagination. In reality, I would not be so foolish 
as to "milk" NJB's assets as defendants charge. As the largest 
shareholder of NJB, D-Z would have the most to lose from such a 
short-sighted policy. The shares can only rise in significant 
value if the earnings base is enhanced and made more secure. If 
Kantor means to hint or imply that anyone would steal or other¬ 
wise mishandle NJB's assets, then I would suggest that he turn his 
suspicious mind towards his own clients rather than towards others. 


21. Kantor states that D-Z's Schedule 13D fails to re- 
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veal that D-Z has issued standing instructions to its broker to 
purchase every share of NJB it can get. (Kantor Aff., V.U8, 19(9)). 
This is simply not true -- no such standing instructions were ever 
given by me or any other officer of D-Z. Indeed, D-Z could not 
possibly have issued such instructions, since it does not have the 
funds necessary to "purchase every share of NJB it can get". As 
I testified at my deposition, the authority given by me to CF was 
limited as to both the number of shares of NJB that could be pur¬ 
chased without my express prior approval (4,000 in any one day) and 
the price at which NJB shares could be purchased (market price). 
(Davis-350-351). I further testified (Davis-351), "If they [CF] 
purchased in one day 10,000 shares and got my permission ... the 
next day before they begin purchasing, they'd find out about the 
[D-Z's] purchasing ability". 

22. To emphasize these limitations on purchasing and 
the fact of their implementation, I refer this Court to the 
affidavit of William P. Miller, Senior Vice President of CF. 

Miller's affidavit sets forth (i) the weekly volume of NJB shares 
traded on the American Stock Exchange for the thirty-week period 
commencing with the week ending January 4, 1974 and terminating 

with tin! week ending July 26 , 1974; (ii) the high and low prices 

•* 

of NJB shares during each such week; and (iii) the number of NJB 
shares purchased each week by D-Z on the American Stock Exchange 
during such period. Such chart clearly reflects that D-Z did not 
purchase every share which was available — far from it. D-Z's 
buying program lias been strictly limited. 
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23. On each day in which D-Z purchased more than 4,000 
shares of NJE, I was consulted and yave my prior consent. As to 
the four privately negotiated or third market purchases aggregat¬ 
ing 97,200 shares (\pril 23, 60,000 shares; May 24, 25,000 shares; 
June 14, 5,000 shares; and July 3, 7,200 shares), I was either 
with Miller at CF’s offices in New York or he consulted with me 

by telephone. As is more fully set forth in Miller's affidavit, 
each of the sellers of NJB shares in these privately negotiated 
transactions was a financial institution which regularly buys and 
sells large blocks of securities. On each day that D-Z's purchases 
of NJB shares made through the facilities of the American Stock 
Exchange exceeded 4,000 shares (April 22, 4,600 shares; April 26, 
5,400 shares; July 2, 10,000 shares), I was either with Miller 
at CE' s offices in New York or lie consulted with me by telephone. 
D-Z's aggregate purchases of NJB shares made through the American 
btock Exchange wore 68,000 shares. As is more fully set forth in 
Miller's affidavit, orders placed for the account of D-Z with 
American Stock Exchange member firms were customarily for blocks 
of 1,000 share. Over the entire period during which D-Z has pur¬ 
chased share;;; of NJB, no shares of NJB were purchased by D-Z at a 

price; higher than the last preceding sale price on the American 
Stock Exchange. 

24. Kantor's entire argument comes down to certain testi¬ 
mony of Mr. Orbe of CF which Kantor construes to mean that I had 
authorized unlimited purchases of NJB shares. Whether Mr. Orbe 
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misunderstood the limits of my authorization or whether his deposi¬ 
tion testimony is confused as to what he believes to have taken 
place, the fact remains that my instructions to CF with respect to 
limits on purchases of NJB shares were as I have stated herein 
and such instructions were carried out at all times. 


25. D-Z's Schedule 13D is further attacked by Kantor, 
who states: 

"The D-Z 13D misrepresents Cantor, Fitzgerald's 
role in plaintiff's activities. Thus, the 13D 
states only that 'the balance of the purchase 
cost was obtained by margin borrowings of $3 
per share from Cantor, Fitzgerald, ... secured 
by pledge of the NJB shares purchased ' and that 
Cantor, Fitzgerald 'has been retained to render 
certain services in connection with D-Z's pur¬ 
chase of NJB Shares. ...' (Exhibit 'C', pp. 

2, 5.) But the 13D is grossly misleading in 
failing to state that Cantor, Fitzgerald had 
rendered investment counseling services in 
connection with Davis' desire to expand 
Security's business by merger or acquisition, 
and specifically that Cantor, Fitzgerald had 
approached NJB on behalf of Security with an 
acquisition proposal." (Kantor Aff. ^|23). 

Kantor has failed to consider the letter agreement with CF dated 
April 25, 1974, which is part of D-Z's Schedule 13L) (Ex. B. hereto). 
As previously indicated, Kantor has omitted annexing it to the 
copy of D-Z's Schedule 13D appended to his affidavit. His quota¬ 
tions from D-Z's Schedule 13D are juxtaposed in a manner which 
can only be intended to distort the scope and completeness of 
D-Z's disclosures in response to Items 3 and 6 of such Schedule. 
Kantor's first quotation is from a portion of D-Z's response to 
Item 3, "Source and Amount of Funds .or Other Consideration". As 
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to that item, the information furnished with respect to the dollar 
amount of margin borrowings on purchases of NJB shares made prior 
to May 3, 197 4 is complete and accurate. Kan tor's quotation from 
Item 6 of D-Z's Schedule 13D is grossly incomplete. Item 6 it¬ 
self only paraphrases the letter agreement with CF of April 25, 
1974 . 


26. The services referred to in the April 25 Letter 
Agreement with CF arc, of course, those financial services cus¬ 
tomarily rendered by investment bankers to their clients in these 
circumstances and were obviously intended to include introductions 
to sources^of major financing. Furthermore, the letter agreement 
expressly sets forth the following additional information: (i) 

D-Z, (as assignee of Security) agreed to pay a fee of $30,000 to 
CF and to reimburse CF for its out-of-pocket expenses in connection 
with such services; (ii) as a separate and distinct obligation, 

D-Z undertook to pay CF commissions on purchases of NJB shares at 
a negotiated price; and (iii) CF undertook to use its "best 
efforts to obtain funds sufficient to permit purchases of shares 
on margin (provided such shares are marginable in accordance with 
applicable rules and applications)". Thus, D-Z’s Schedule 13D, 
with the April 25 Letter Agreement appended to it as an exhibit, 
makes full and complete disclosure of CF’s role in D-Z’s affairs. 

27. Kantor refers to an understanding between D-Z and 
CF and a proposed letter agreement under which CF would be en¬ 
titled to receive a 5-4-3-2-1 fee if they were to assist in 
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arranging major financing for D-Z (Kantor Supp. Aff., II16 and 

Ex. 3 thereto). As stated in the Russell Affidavit (p.17), even 

* 

if D-Z had executed a form of letter' similar or identical to that 
contained in Exhibit 3 to Kantor's Supplemental Affidavit, it v/ould 
not be required to be disclosed in a Schedule 13D unless and un¬ 
til commitments for financing involving CF have in fact been ob¬ 
tained. While I regard such an agreement as unimportant, since it 
merely coords what is normal practice in the industry anyway, I 
have nonetheless checked D-Z's files and am satisfied that the 
Exhibit 3 letter was never executed. 

A 

28. The fact that CF had rendered services for 
Security in February and March of 1974 in connection with pro¬ 
posed merger partners for Security (which Kantor acknowledges 
have be<5n abandoned) is, I submit, ancient history and quite ir¬ 
relevant to this case. Security's interest in D-Z is as set forth 
in D-Z's Schedule 13D. If Security had any other rights or inter¬ 
ests, or understandings with respect to its participation in D-Z, 
D-Z would have set them forth as is required by Schedule 13D. 
Security's entire interest in D-Z is, as I have indicated, fully 
set forth in D-Z's Schedule 13D. 

B. The Charge of Unlawful Proxy 
S olicitation is False. _ 

29. Kantor accuses D-Z of having "authorized" the sol¬ 
icitation of proxies for the call of a special shareholders' meet¬ 
ing of NT! (Kantor Aff., 111119(10), 40-45; Kantor Supp. Aff., H1I32- 





a 26 i 

Affidavit of Bruce R. Davis 


36). This accusation is palpably false. Neither D-Z nor =my of 
its officers or directors has ever requested or authorized anyone 
to solicit shareholder consents or proxies for the call of a 
special meeting and, indeed, no such solicitation has ever taken 
place. 


30. D-Z's position with regard to the acts complained of 
by defendants is confirmed by the testimony of Miller of CF: 


"Q. V.’hat I sought to ascertain from 
you--I don't know if it is three questions 
back or now many questions back--is whether 
or not you discussed with Mr. Davis the sub¬ 
ject to [sic] someone from Cantor, Fitzgerald 
contacting shareholders of NJB to ascertain 
what their attitudes were? 

"A. I never discussed that with Mr. Davis. 

"Q, You never discussed that with him? 

"A.. No." (Miller-36) 

It is further confirmed by my testimony: 

"Q. Have you given Cantor, Fitzgerald 
instructions witr. respect to what use they 
should make of that shareholders list? 

"A. No." (Davis-304) 

I then amplified that answer: 

"Q. Have you given Cantor, Fitzgerald 
any instructions not to use the shareholder 
list for any purpose? 

"A. The only genera] statement I made 
to Cantor, Fitzgerald was that anything that 
they do in this entire transaction be done in 
accordance with the rules and regulations, 
whatever they may be, because they were much 
more familiar with the rules than I am." 
(Davis-305) 
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31. I am now aware that Schwartz of CF had telephone 
conversations on June 18, 1974 (and possibly Jung 17) with a total 

of 13 NJB shareholders which were made at the instance of Miller 
who on June 18 suggested to him tl at lie "might call a few of the 
people and find out what their attitude [is] toward management" 
(Schwartz-35; Miller-23). Miller told Schwartz at the close of 
the day on June 18 of counsel's advice that "no further calls are 
to be made" (Schwartz-184, 189-190; Miller-29) and no further 
ealls were made (Schwartz-183, 191) 


32. Neither I nor any other officer of D-Z ever in¬ 
structed CF to call any shareholders to ascertain their attitude 
toward incumbent management (Davis-296, 304; Miller-36); nor was I 
or any other officer of D-Z aware that Schwartz had made the tele¬ 
phone culls here in question until after the fact (Davis-304; 
Miller-36). No proxies for the call of a special meeting, or for 
any other purpose, were obtained as a result of Schwartz's tele¬ 
phone calls and no written communications were sent to, or received 
from, any of the shareholders contacted by Schwartz. Seven of 
the 13 shareholders surveyed indicated that they favored manage¬ 
ment (Schwartz-109, 116, 124, 132, 144, 160, 180) and three of 
the 13 surveyed indicated that they were not content with manage- 


I 

I 


\ 
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merit* (Schwartz-150-151, 170, 172). Schwartz's survey ceased long 
before any of the defendants appeared in this action.** 

33. Kantor proceeds to distort the purpose and content 
of Schwartz's telephone calls and tries to create the impression 
that there may have been "many more" telephone calls in addition to 
the 13 acknowledged by Schwartz. Thus, Kantor asserts, without 
citing to a single line of testimony, that the depositions of Millet 
and Schwartz reveal that Schwartz made the telephone calls in ques¬ 
tion "m order to obtain suooort for Davis' plan to convene a 
special shareholders meeting for the purpose of ousting the exist¬ 
ing NJB management" (Kantor Supp. Af'f., 1133) (empha is supplied). 

The testimony of Miller and Schwartz reveals nothing of the sort. 
Rather, as the following excerpt from Miller's testimony makes 
clear, the purposo of the telephone calls was to ascertain the 
attitude of NJB shareholders toward incumbent management, not to 
solicit proxies or consents as part of a plan to line-up support 
for a special meeting: 

(After Miller testified that he suggested to 
Schwartz that he call some stockholders "to 
find out. what their attitude is with respect 

* oC "t In." remain i ng 3 shareholders, two did not express an 
opinion regarding management (.Schwartz-95; 137-38) and 
Schwartz could not recall what attitude, if any, the third 
expressed (Schwartz-176). 

** Pofendant NJH filed its answer and counterclaims on Juno 

24 am! the individual defendants, the moving parties heroin, 
fill'd their answer and counterclaims on July 14. Thus, it 
is clear that Schwartz's activities did not cease because 
of this 1itigation. 
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to thei-r holdings in NJB", there ensued the 
following questions and answers:] 

"Q. Do you recall saying anything further 
than what you have just testified to? Can you 
supply the exact words you used or any further 
details? 


A. I think the term I might have used 
might have been I would like to take their 
temperature to find out if they are happy or 
unhappy with the position that they are hold¬ 
ing . 


Q. Irrespective of what you might have 
said, do you recall what you did in fact say? 

If not, please don't speculate. Did you ac¬ 
tually say that? Do you have any recollection 
of saying that? 

A. I recall using the words "take tempera¬ 
ture." (Miller Tr. 23). 


34. In his attempt to establish "so)icitation", 

Kantor has also misrepresented the content of Schwartz's tele¬ 
phone calls. Thus, Kantor states: "Schwartz typically would then 
inquire whether the listener would bo willing to 'join in an effort 
to obtain a special meeting" (Kantor Supp. Aff., 1134). The fol¬ 
lowing representative excerpts from Schwartz's testimony should 
suffice to demonstrate that that statement is simply untrue: 


"Q. Now, did you in wqrds or substance, 
state to Mr. Rosenberg, that your client was 
seeking Mr. Rosenbery's support in his dis¬ 
satisfaction with present management? 

A. No. (Schwartz-82) 

* * * 

Q. And you were seeking to obtain from 
your standpoint a favorable attitude towards 
your client's position, isn't that so? 
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A. I was not trying 
I was trying to find out 
(Schwartz-84) 

* * 

0. Did.you ask him, 
whether he would vote in 
to your'client's view? 

A. I didn't solicit 

„ * * 

Q. And did you seek 
whether he would join in 
such a special meeting? 

A. No. (Schwartz-11; 

★ * 


to influence then, 
how they felt. 

* 

in words or substance 
a manner favorable 

votes. (Schwartz-96) 

* 

to ascertain from him 
an attempt to call 

) 

* 


0. And did you question them as to whether 
or not they would join in an attempt to get a 
special meeting? 

A. No. (Schwartz-118) 


39. Kantor also misrepresents the content of the tele¬ 
phone calls when he asserts that Schwartz advised the recipients 
of Hi,' calls that "his client wished to call a special meeting of 
shareholders to oust management" (Kantor hupp. A'ff., *|34). Schwar 
testified only that he "mentioned the possiblity" of there being 
a special shareholders' meeting (Sclrwartz-128, 133, 151). 


36. Despite Kantor's extensive verbiage, the entire 
c-pisodc must be seen in perspective. Only 13 of NJB's approxi¬ 
mately 3,000 shareholders were called. Schwartz's actions were 
extremely limited. His communications were simply an attempt to 
test the water , so to speak, by revealing shareholder attitudes 
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toward incumbent management. It is manifest from Schwartz's testi¬ 
mony that he made no statements to the shareholders he contacted 
which were in any way designed to induce the giving of a proxy, 
and, indeed, no proxies were in fact obtained. 

C. Defendants' Attempt to Champion 
the Cause of D-Z's Noteholders 
Is Specious. ___ 

37. As to the assertions in sub-parts (6) and (11) of 
paragraph 19 of the Kantor Affidavit, I am unable to respond to 
conclusions of law, and must accordingly refer the Court to the 
Russell Affidavit. However, I do find it remarkable that the de¬ 
fendants who, on the one hand are suing D-Z's noteholders in this 
action and who have subjected them to needless harrassment are, on 
the other hand, attempting to be their champions by asserting that 
these people have been misled. The charge is not only advanced in 
bad faith, but is also without any relevance to the question of 
the correctness of the Schedule 13D filing. 

38. Further, D-Z^s private placement memorandum (Kan¬ 
tor Aff. Ex. G) was prepared by the law firm of Haas, Holland, 
Levison & Gibert of Atlanta following a meeting which Zimmerman 
and I attended at their offices on or about April 21st or 22nd 
(Zimmerman-69; Davis-162). Zimmerman and I furnished the informa¬ 
tion to the Haas, Holland firm which enabled them to draft the 
documents (Davis-162). The lawyers determined the nature of the 
commitments that were to be made to the note purchasers as well as 


4 
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the sufficiency of the disclosures which were required to be made 
in D-Z's private placement memorandum, so that the document would 
comply with federal and state securities laws. As I testified, 

"In this area, we let the lawyers call all the shots." (Davis-172). 
As I further testified, at a subsequent meeting at the Haas, 

Holland firm after the memorandum was prepared, Zimmerman, Saul 
Becker and I were given extensive instructions by the attorneys 
relating to the private aspects of the offering and how we should 
comport ourselves in the sale of D-Z's 6% notes (Davis-168). 
Zimmerman was primarily responsible, and Gaul Becker, to a lesser 
extent, for the offering of D-Z's notes and they were both con¬ 
cerned about proceeding in a lawful manner (Davis-169, 170). The 
private placement memorandum did not disclose the name of the 
REIT in which D-Z proposed to accumulate stock since we were ad¬ 
vised that disclosure of the name of the REIT could lead to vio¬ 
lations of the securities lav/s if such disclosure took place prior 
to the time D-Z filed a Schedule 13D (Davis-170). 

39. Contrary to Kantor's frantic cries as to the number 
and sophistication of the offerees of D-Z's 6% notes (Kantor Aff., 
1MI26-32), Zimmerman' s uncontradicted testimony shows that seven 
of the eigh t persons who purchased D-Z's notes (other than Secu¬ 
rity and Zimmerman) wore personally known to him for a minimum 
of four years and in most cases far longer. Each of the seven 
note purchasers was a member of the business or professional com¬ 
munity of Atlanta, of recognized standing, and had, in many 
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instances, participated with Zimmerman or Security or me in other 
transactions. The identity of the note purchasers, the amount of 
notes purchased, and their prior relationship with Zimmerman, 
Security or me, and their affiliations are as follows: Bernard 
Kroll ($100,000) is the president of Holder Construction Company, 
was known to Zimmerman for at least four years (Zimmerman-150) 
and is a close personal friend of mine (Davis-194); Max Sophier 
($50,000) was known to Zimmerman for approximately twenty years 
(Zimmerman-154), is a manufacturer of leather belts (Zimmerman- 
155) and a prior investor in a partnership knov/n as The 14th Street 
Company which Zimmerman and I had organized (Zimmerman-86 , 154) ; 
Harold Levow ($50,000) was known to Zimmerman for more than 
twenty years (Zimmerman-158) and is a partner of Max Sophier in 
the leather bolt manufacturing business (Zinmerman-155); Dr. 

Harold Levin ($50,000), a dermatologist, was known to Zimmerman 
for in excess of thirty years (Zimmerman-1591 and had invested 
$90,000 with Zimmerman and me in The 14th Street partnership 
(Zimmerinan-9 0, 159); Harvey Jacobson ($50,003) was known to 
Zimmerman for in excess of thirty years (Zimnerman-161), is the 
President of National Linen Service, a Division of National 
Service Industries, a listed company on the Hew York Stock Exchange, 
and had participated with Zimmerman in two real estate ventures 
over the years (Zimmerman-162-163); Dr. Seymour Weinberg ($50,000), 
an obstetrician, was also known to Zimmerman for twenty years 
(Zimmcrman-165) and had invested approximately $45,000 to $50,000 
in the 14th Street partnership (Zimmerman-90, 165). Zimmerman also 
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testified that he knew Dr, Ronald reinman , an orthodontist, for 
more than five years (Zimmerman-16 6) ; but as was brought out at my 
deposition (Davis-190), the note purchased by Dr. Feinman was 
offered to him by Saul Becker ("Becker"), a Vice President of D-Z, 
who is also Dr. Feinman's uncle. Zimmerman also testified (Zimmer 
man-182-187) that he met each offeree in person and would not dis¬ 
cuss the potential investment in D-Z without delivering to each of 
them a copy of D-Z's private placement memorandum. 

40. Kantor is misleading this Court in trying to create 
the impression that Zimmerman stood on the street corners of 
Atlanta and in the corridors of the Standard Club of Atlanta, of¬ 
fering this investment to anyone who passed by. Zimmerman testi¬ 
fied to a ^limited number of offerees who did not purchase the D-Z 
notes (Zimmerman-216-217). In all cases, the offerees approached 
by Zimmerman were drawn from a close circle of long standing busi¬ 
ness and social acquaintances. Defendants' counsel complain that 
Zimmerman solicited his offerees out of a personal telephone di¬ 
rectory (Zimmcrman-217-218), but it is a deliberate distortion to 
attempt to infer from this fact that D-Z was engaged in "extensive 
solicitations and the.making of numerous offers to individuals 
of limited investment acumen" (Kantor Af f., 'J26). Kantor's 
assertion that Zimmerman's testimony shows "an unlimited pattern 
of solicitation" is a contrived and untrue conclusion rather than 
"an obvious conclusion" (Kantor Aff., <|27) . 


41. 


Defendants' 


anguish regarding the absence of an 
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affirmative right of D-Z's 6% noteholders to exchange such 61 
notes for a combination of voting stock of D-Z and long-term 
notes of D-Z is remarkable (Kantor Aff., 111127(d), 28 and 30). 

Under the heading "Issue of Units Under Small Registration" of 
D-Z's private placement memorandum, D-Z's intent to register a 
unit offering of its voting stock and long-term notes by September 
1, 1974, is expressly set forth. Since the small issue registra¬ 
tion had not taken place, Zimmerman could only state, and the note 
purchasers understood, that it only "was contemplated" and that it 
was D-Z's "intent" (Zimmerman-134,192). Common sense dictates 
that, upon the effectiveness of the registration of the unit offer 
ing, D-Z would first offer a right to participate to the holders 
of its 61 notes. Zimmerman and I were dealing with an extremely 
small number of people. All of them were known to us or to Becker 

In our view, it was imperative 'that D-Z and the noteholders have 

* 

a "handle" on the outcome of its activities before finalizing ar¬ 
rangements with them. 

42. Each of D-Z's note purchasers executed a "Certifi¬ 
cate and Purchase Order" in the form of Exhibit 3 to the private 
placement memorandum in which, among other things, such note pur¬ 
chaser made the requisite investment representation; acknowledged 
his significant business and investment experience; acknowledged 
that he was purchasing the note without being furnished any offer¬ 
ing literature other than the private placement memorandum; and 
recognized that the note would not be marketable. So far as is 
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known to mo, and after conversati ons with Zimmerman with respect 
thereto, none of the note purchasers lends money or otherwise 
makes credit available in the ordinary course of their respective 
businesses. Upon reading the transcripts of the deposition testi¬ 
mony of the note purchasers, I first became aware that three note- 
purchasers (Kroll, Jacobson and Weinberg) had made bank borrow- 
ings in connection with funds used for their respective purchases 
of D-Z's 6% notes. As to Kroll and Jacobson, their testimony 
shows that the borrowings wore entirely unsecured. As to Dr. 

Weinbc g, his testimony shows that the bank borrowing was secured 
by his personal marketable securities, which did not include shares 
of NJB. 


43. Kantor maintains that CF "had from the beginning 
acted in close concert with Davis in formulating the plan to take 
over NJB". (Kantor Aff. ',|35). This belief then leads him to as¬ 
sume that, because CF had a copy in its files of D-Z's private 
placement memorandum and of its 6% notes, they were completely 

A 

aware of, and indeed participated in, D-Z's rote offering. Kantor' 
assumptions notwithstanding, the fact remains that CF had absolute¬ 
ly nothing to do with D-Z's private placement memorandum or the 
offering of D-Z's Go notes. As I have indicated, the offering 
of D-Z's Go notes and the preparation of its private placement 
memorandum were done among Zimmerman, Becker and myself with D-Z's 
Atlanta counsel (Davis-1G2). Miller, of CF, testified that the 
first time he or anyone else at CF saw D-Z's private placement 
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memorandum, dated April 24, 1974, was one to two weeks after 
the filing of D-Z's Schedule 13D on May 3, 1574 (Miller-83). 

When Miller was again questioned on this subject, he testified un¬ 
equivocally that neither he nor anyone else at CF had anything to 
do with D-Z's private offering of notes: 

"Q. Is it fair to say that you really knew 
nothing about the undertakings or dealings between 
Davis and Zimmerman and these people in Atlanta? 

A. Yes. 

Q. Other than the Deckers? 

A. Yes. 

Q. And you have never sought to inform 
yourself about this? 

A. Correct. 


* * * 

Q. Mr. Miller, have you personally or has 
any employee, officer or director of Cantor, 
Fitzgerald sought to introduce any potential 
buyer of the six percent promissory notes to 
either Mr. Davis or Mr. Zimmerman? 

A. No." (Miller-94-95) 


D. D-Z 's /acquisition of NJB Shares 
Could "Not Possibly Affect MJB's 
KBIT Status. 


44. Defendants' in their memorandum of law (p. 23) 
assert that "if plaintiff ultimately succeeded in acquiring any 
more than 50 Z of NJB's outstanding shares, plaintiff will have 
ipso facto destroyed NJB's REIT status, even assuming, arguendo , 


that it had no actual plans to do so in any event." 


As a certi- 
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fied public accountant, I am keenly aware of the provisions of 
the Internal Revenue Code applicable to a REIT. As D-Z stated 
in its Schedule 13D (Item 4(a)), it is not the intention of D-Z 
to take any action which would jeopardize NJB's status as a real 
estate investment trust, unless the discontinuance of such status 
is first determined and thereafter disclosed. 

45. Defendants' counsel have failed to point out that un 
der the attribution rules, the D-Z stock owned by Security shall b 
deemed to be proportionately owned by Security's shareholders. 

If they applied this rule of law to the facts ot this case, they 
would have reached the same conclusion that I, together with D-Z's 
counsel, reached in April — to wit, even if D-Z were to acquire 
51% of the stock of NJB it would have absolutely no impact on NJB' 
qualification as a REIT under the Internal Revenue Code. 

E. It Would Be Improper Fo -Z’s 

Schedule 13D to Disclose Pending 
Negotiations for Financing. _ 

46. At great length Kantor explores the fact that D-Z 
has hud discussions with at least four sources of potential 
financing between May 3 and the dates jf my deposition, July 22 
and 23, 1974 (Kanyor Supp. Aff., . 1(II5 — 10) . I testified exhaust¬ 
ively both as to the scope and status of these negotiations 

(Davis-78-147). As defendants well know, the "bottom line" of 
* 

these discussions is that D-Z did not obtain, and does not have 
today a binding commitment for, additional financing with which to 
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purchase shares of NJB. Despite the protestations of defendants' 
counsel at my deposition, I did not disclose the identity of 
sources "A", "B", "C", find "D" with whom D-Z had negotiated s~ince 

discussions were continuing with certain of those sources and no 
commitment had been made. With regard to the agreement of June 27, 
1974 with Financial Resource Corporation ("FRC") I testified fully 
and candidly (Davis-85-90). 

47. Judge Duffy, of this Court, at a hearing on July 
‘16, 1974, confirmed the judgment of D-Z's cour.ael that in view 

of the fact that no commitment had been obtained by D-Z (other 
than the FRC letter, which had been abandoned), D-Z should not be 
required to disclose the names of sources of potential financing 
with whom discussions were in progress. The reasoning which en¬ 
abled Judge Duffy to reach his conclusion as to the immateriality 
of discussions with potential lenders or investors is, I submit, 
equally applicable to the disclosure of such^information in D-Z's 
Schedule 13D. If D-Z should obtain a binding commitment making 

funds available to it either by way of debt or equity to be used 

0 

in connection with its objective to acquire control of NJB, D-Z 

% 

will amend its Schedule 13D to set forth the appropriate informa¬ 
tion with respect to such financing transaction. 

48. Kantor falsely colors the FRC episode (Kantor 

Supp. Aff;, (18) by his conclusions that (i) a firm commitment 

* 

existed from FRC and (ii) that it fell through by reason of as¬ 
sumed violations of Regulation T. Kantor's allegation notwith- 
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standing, the FRC "commitment" (Kantor Supp. Aff., Ex. B) was not 
> —- 

a commitment at all. D-Z paid $5,000 to FRC as a non-refundable 
fee to induce FRC to undertake consideration of a firm commitment 
(Kantor Supp. Aff., Ex. B, 1|7) . Under paragraph 8 of the FRC 
letter, D-Z would have been required to come up with an additional 
$45,000 at such time as FRC was willing to make a firm commitment 
to D-Z to extend credit. 

49. Before the ink was dry on the FRC letter, D-Z's 
counsel discussed with me various problems with respect to the 
commitment, particularly those arising under Regulation G as well 
as Regulation T (Davis-86-89). When counsel indicated that there 
v.’ere problems with the transaction, I promptly advised f'.r. 
Eiscnstein President of FRC, on July 2, 1974, of D-Z's inability 
to go forward with the proposed transaction (Davis-89). As I 
testified, the proposed transaction which is the subject of the 
June 27, 1974 letter between D-Z and FRC was abandoned (Davis-85). 
It was not however abandoned, as Kantor contends, by reason of the 
pendency of the counterclaims asserted by NJB, but rather on the 
advice of D-Z's counsel. 

50. Kantor's never-ending speculations continue in his 
assertion that "It is now clear that plaintiff intends to use 
NJB funds to repay whatever interim financing it obtains in con¬ 
sequence of these ongoing heretofore undisclosed negotiations" 
(Kantor Supp. Aff., ^111) . Again, Kantor is complaining about 
transactions which exist only in his imagination. He contends 
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that D-Z "intends" to'use major amounts of NJB funds to repay 
the "anticipated massive commitments of D-Z" (Kantor Supp. Aff., 

113) . Kantor is tilting at windmills. If, as and when P-Z 
obtains the financing commitments, D-Z will be required to dis¬ 
close the terms and conditions of these financing commitments in 
appropriate amendments to its Schedule 13D and defendants, if 
they choose, can then complain in court (as I am certain they 
will) that such amendments are "egregiously false and misleading". 
Regulation 13D imposes strict obligations on D-Z with respect 
to the time and manner in which it must disclose the source of funds 
which it intends to use in making purchases of NJB shares, as well 
as a description of the transactions in whi,h it acquired such 
funds, and the names of the parties thereto. Said regulation 
has been and will continue to be fully compiled with. 

51. As a last resort, Kantor refers to a letter that I 
wrote to Saul Becker on March 15, 1974 (Kantor Supp. Aff., Ex. D) . 
The letter was written as a general expression of my thoughts 
concerning REIT's in general and also to induce Becker to join in 
the effort that I was about to undertake. Although a tender offer 
is discussed in the letter as a means by which I might achieve 
control of an undetermined REIT (NJB is not mentioned), such 
tender offer, of course, never took place. Just as the tender offer 
referred to in the letter did not take place, neither did Security 
"fund the first $1 million needed" as contemplated in that letter. 

Is any one part of the Becker letter more tree today than any other 
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part? The answer is obviously no. Like so nany other items that 
Kantor has seized upon as "evidence" of the intentions of D-Z, 

this letter is just one more indication of the various concepts I 

•* 

was considering in March of 1974 — two months prior to the 
filing of D-Z's Schedule 13D — and nothing more. 

F. D-Z And NJB's Other Public Shareholders 
Would Suffer Irreparable Harm if 
Defendants' Motion Were Granted. 


52. Defendants have not made out a case of any hardshi 
to NJB which may result from D-Z's continued purchase of shares 
or its excercise of the right to vote the shares it has bought 
and paid for. Defendants' argument concerning possible loss of 
NJB.'s REIT status is utterly false and defendants are unable to 
conjure up any other theory (beyond their own self-interest) on 
which NJB might be injured if D-Z were to continue to purchase 
shares of NJB or exercise its right to vote those shares. It is 
indeed anomalous for the Trustees to stand up and claim that 
union:-, the election process is stifled they will suffer irreparn 
injury. The obvious fact is that, at best, they are supposed to 
function for, and at the pleasure of, she shareholders, who are 
the owners of the res which has been entrusted to their care. 

The shareholders of NJB arc the beneficiaries of the Trust who 
have invested their dollars in its voting shares, something the 
defendants certainly have not done; the shareholders should not 
be deprived of the opportunity to have all of the facts placed 


P 


bl. 
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before them, and on that basis to choose the managers of their 
investment. 

53. Defendants' contentions that D-Z will "milk" the 
assets of NJB, and for that reason should be treated as an out¬ 
cast, are unsupported by anything other than their own evil 
instincts. D-Z has no sinister plans. We believe that, when 
NJB has in excess of $30,000,000 of loans in default, our exper¬ 
tise in both management and development of real estate properties 
would enable NJB to recoup its investments. It is D-Z and not 
defendants which is the largest' equity owner of NJB. D-Z need 
not "milk" NJB for it can benefit by an increase in the value of 
its NJB shares, which would of course benefit all shareholders. 
Defendants, on the other hand, could not care less about the value 
of shares of NJB, for they own virtually none. 

54. If D-Z were to lose this motion and thereby be en¬ 
joined from purchasing additional shares of NJB, from voting its 
shares of NJB, and from lawfully communicating with shareholders 

of NJB, it would almost certainly destroy D-Z as a potential threat 
to defendants' sinecure. As D-Z has stated in its Schedule 13D, 
its purchases of NJB shares were not made as a passive investment 
but with a view that D-Z would ultimately determine the management 
and policies of NJB. The 166,000 shares of NJB owned by D-Z were 
acquired at an aggregate purchase price in excess of $1 Million. 

As seen from the Miller Affidavit, the prices paid for such shares 
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by D-Z exceed the present market value for shares of NJB. There 
is little doubt that if D-Z is enjoined from proceeding with its 
efforts to acquire control of NJB, it will have to dispose of its 
holdings in NJB at depressed prices. This will be to the detri¬ 
ment of D-Z, its noteholders and, as well, to all of the other 
2,950 shareholders of NJB. 

WHEREFORE, your deponent respectfully submits that the 
instant motion should in all respects be denied. 


Bruce R. Davis 


Sworn to before me this 
15th day of August, 1974. 


Notary Public 


Notfx/ r. . . 

! ■>. 
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ANNEXED TO AFFIDAVIT OF BRUCE R. DAVIS 


STOCKHOLDERS LIST 


SirUKITY MANAGEMENT CO.. INC.** 



Number of 

Percentage 

Name 

Shares 

Ownership 

Donald Press 

7,000 

1.75 

Robert H. Stockcl 

7,000 

1.75 

Robert M.intjn 

8,000 

2.00 

Arnold Frank 

8,000 

2.00 

Leon Weiner 

2,000 

0.50 

Moses Marx 

2,000 

0.50 

Boris Fodder 

2,000 

0.50 

Ethel Weygand 

2,000 

0.60 

Michael Pisano 

8,000 

2.00 

Jules Nordlicht 

4,000 

1.00 

Ronald Levin 

12.160 

3.04 

Arlene Clovin 

3,200 

0.80 

Beatrice Greenstein, Trustee 

8,000 

2.00 

*Saul Becker 

5,333 

*1.33 

*Ralph Becker 

5,334 

1.34 

•Harold Becker 

16,880 

4.22 

•Sylvia Decker 

23,093 

5.77 

Michael 6 Ann Feinman 

4,000 

1.00 

Michael & Ronald Feinman 

4,000 

1.00 

Louis & Frieda Lewis 

4,000 

1.00 

Dorothy Weingarten 

4,000 

1.00 

Burt Schulman 

4,000 

1.00 

Jack Rothenberg 

8,000 

2.00 

Sidney 1. Rose 

18,000 

4.50 

George S. Stern 

18,000 

4.50 

Alan Cohn 

4,000 

1.00 

Bruce R. Davis 

108,000 

52.00 

Total Issued and Outstanding 

400,000 

100.00 


•Saul Becker, Ralph Becker and Harold Becker are brothers. 
Sylvia Becker is the wife of Saul Becker. The aggregate 
percentage ownership of Saul Becker, Ralph Becker, Harold 
Becker and Sylvia Becker is 12.06%. 

*‘There have been no changes in the ownership of stock in 
Security Management Co., Inc. from April 1, 1974 to and 
including the date ->f the affidavit to which this list is an 
exhibit. 
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EXHIBIT B—D-Z’S SCHEDULE 13D ANNEXED TO 
AFFIDAVIT OF BRUCE k*. DAVIS 


SECURIT rK." ANT EXCHANGE COMMISSION 
Washington, D. C. 20549 



k 


SCHEDULE 13D 


Pursuant to Section 13 (d) of the 

Securities Exchange Act of 1934 


Information Statement Relating to 
Beneficial Ownership of Shares of 
Beneficial Interest of 

NJB PRIMS INVESTORS 
950 Clifton Avenue 
Clifton, New Jersey 07013 


piled By: 

D-Z INVESTMENT COMPANY 
420 14th Street N. W. 
Atlanta, Georgia 30318 


Address copies of all communications to: 

JOSEPH B. RUSSELL, ES0. 

Rubin Wachtcl Baum U Levin 
598 Madison Avenue 
Now York, N. Y. 10022 


ONLY COPY AVAILABLE 
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itf.m l- security v:'.> issuer. 

This stnU-monl rcliiLe:« to Shares of Belieficiul Interest, 
without par value ("Shares"), of tJJD Prime Investors VrtJT."), a 
Massachusetts business trust, 950 Clifton Avenue, Clifton, New 
Jersey 07013. 

ITEM 2. IDENTITY AND BACKGROUND 

This statement is filed by D-Z Investment Company ("D-Z"), 
a Delaware corporation .having its principal office at 420 14th 
Street u'.'.l ., Atlanta, Georgia 30318. 

The officers and directors of D-Z and their business and 
residence addresses arc as follows: — 


NAME 

BUSINESS ADDRESS 

RESIDENCE ADDPJ3SS 

Bruce P.. Davis 

420 14th St. N.W. 

. Atlanta, Ga. 30318 

4332 Conway Valley Ct. 
N.W. 

Atlanta, Ca. 30327 

Jerome Zimmerman 

* 

1260 Foster St. N.W. 
Atlanta, Ga.’ 30318 

3144 Wood Valley Rd.N.W 
Atlanta, Ga. 30327 

Ralph H. Becker 

420 14th St. H.W. 
Atlanta, Ga. 30310 

23 Old Ivy Square 
Atlanta, Ga. 

Saul Becker 

800 Peachtree St.N.E. 
Atlanta, Ga. 30308 

380 Valley Rd.N.W. 
Atlanta, Ga. 30305 
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appl icubJ e in I ■ i -11111 rcgut 11 inn:: mule i. liic Sccurit Leo Exchange 
Acl *oi 1911, us .ii.i ihIccI. 

Ini uiv.i.i Lon concern • inj th - present principal-occupntions, 
and tlic material occupation: during the pu:;t ten years, of each of 
the officers r.i.u directors o/ p z i.s set forth in Schedule’A hereto 
annexed, l.'one of D-Z's director?; or officers above named has 
during the past ten years been convicted in a criminal proceeding 
(excluding traffic violations or similar misdemeanors). 

item 3. source: aed amount o-’ Ftii:ns or other co!IGideuv.tic:j. 

v 

Ac of the date of this report approximately $d&E,.,o3 nC;ii 
been expended vy D Z for the purchase of the NJB Shares re-ferred 
to in Item 5, below. §2 5i,7Cj thereof was paid out of D-Z's own 
funds, which funds were obtained by D 7. in a private placement of 
it. 6 r / promissory notes; due March 31, 1975, which notes were sold 
to the persons and in the amounts set forth in Schedule S hereto 
annexed. The balance of the purchase cost was obtained by margin 
borrowings'of £3 per share from Cantor, Fitzgerald & Co., Inc., 

232 No. Canon Drive, Beverly Hills, Calif.,secured by pleoge of 
the NJB Shares purchased. 

ITEM 4. PURPOSE Of TRANSACT] OH. 

In purchasing HJB Shares, it. is the intention of D-Z 
to acquire a sufficient ownership in teres t in NJU to influence 
management decisions and, ultimately, to determine the management 
and policir?; of NJU. Depending upon future circumstances not now 
known, D-Z may take such action from Lime to time as it may deem 
appropriate, in the light of future iloveli uents, i r. order to obtain 

- 2 - "ONLY COPY AVAILABl 




A 284 

Exhibit B Annexed to Affidavit of Bruce R. Davis 
control Of Mil!' and 1 o'. I lit* li.*-;L* in tuxcr.1r.tr- of Hill'. Much future 
nr I i cnr. in iy include: 

(i) Acquisil ion of additional w./n Shnrcu. either u'lone or 
in conjunction with others, through private or open market trims- 
actions, or through formal tender offer, whop opportune situations 

- > do no arise (which acquisitions will depend upon the availability 
of NJB Sharer, on the open market, the willingness of holders of 
large blocks to sell their shares and general economic and market 
conditions); 

(ii) Seeking representation on the hoard of Trustees by 
means of solicitation of proxies or otherwise; 

(iii) Joining with other shareholders, or other persons or 
groups, in a common effort to influence management of or obtain 
control of NJB; and/or 

(iv) Seeking to change the investment advisory arrangements 

of NJB. 


Should D-Z, alone or in conjunction with ethers, obtain 

* 

control of tJJB, it intends, subject to a study of all of NJB's 
assets and all other relevant circumstances then obtaining, to 
consider the possible disposition of certain assets of NJB and the 
effecting of changes in its lending policies with a view to improving 
the operating results of NJB and, subject to further review of NJB' s 
assets and all other relevant circumstances, D-Z believes it may then 
be desirable to recommend one or more of the following: 

(•'■) Discontinuing the status of NJB as a real estate 


investment trust (unless aid until it is determined to effect ouch 

v is.eo.itinu_.ince, it .is not the intention of I)-Z 1 c> take .any action 

'•nieli would jeopard Lao r. Ill's status as a real estate .investment trust 

r • * i, -Ql C 
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um l,. r Hi.* applicable provision:: or the Internal Kevuiiu Code, 

amended) ; 

(b) If a study proves that a combination may be effected 
upon appropriate terms in the bent intercut of all parlies concern- 1 ,, 
to effect n merger, consolidation or otlicr combination of MJD 

v/ith D -V. and/or with Security; and/or 

(c) The acquisition by NJB of other real estate investment 
trusts by purchase, merger or otherwise on such terror as may-be .in 

the bent interests of Pub and its shareholders (although it should 

*v» 

be noted that D-Z does not have any present plans or proposals to 
that end, nor has management of D-Z determined which, it any,-other 

such trusts might be so acquired). 

Except os mentioned above, D-Z has no present intention, 
nor has it in any event formulated any specific plan or proposal, 
to liquidate KJB or to rouhe any major change in its business or 
structure. 


ITEM 5. INTEREST Ilf SECURITIES OF THE ISSUER. 

» 

As a result of purchases made prior to and on April 23, 

1974, D-Z became the beneficial owner on that date of 65,600 NJB 
Shares, representing approximately 5.14% of the total number of share.. 
(1,276,053) which are reported by f!JT. in its A.i ual Report on Form 
10-K for the year ended November 30. 1973 as outstanding on November 
30, 1973. Except for the NJ3 Sha-cs described in the table below, 

D-Z do c not own beneficially, nor docs it have the right to acquire, 
directly or indirectly, any NJU Shares. 

•S? 

During tlie In:.I sixty (00) day:;, neither D-Z nor any 
per’.On affiliat'd with |> •; has effected any l ransact Lon iri l.MO 


-4 
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Shares C * I 11 • • r 111.ill J’liu'l'i• , a:. follow: ; 


lid 1 f C> I I’ll IM! 

(l'J7i) 


j {"■ ■ >1 >p r of Sh aves 


Apri1 10 
April 22 
Apri 1 21 
April 2(3 
May 2 


1 , 000 
4, GOO 
60,000 
5.400 
200 


Except for the purchase made on April 23, v/hich was 


over the counter, nil of the above purchases were made on the 


American S .’.ocl: Er.cAur.g. 


ITEM 6. CONTRACTS, TbRAECSM.RIITS, OR UMDEEST.MfDIPGS VJITH 

RESPECT TO SECURITIES OP THE ISSUER. 

Neither D-Z nor any or its officers or directors is a 

W 

party to any contract:., arrangements or understandings with any 
person with respect to any securities of IlJrD, except that Cantor, 
Fitzgerald U Co., Inc. has been retained to render certain services 
in connection with D~Z's purchases of NJB Snares, for which it 
is to receive a fee of $30,000 plus out-of-pockct expenses which 
are at present estimated at approximately $3,000. In eldition. 
Cantor. Fitzgerald & Co., Inc., as exclusive pirchasing agent, 
will receive a fee equal to 5% of the purchase price payable in 
respc t of all lJJC Shares pcchased on behalf of V Z, and any 
brokerage commissions payable will be paid out of that fee. 


PERSONS RETAINED, 


E.Ml’J,01’F.D OR TO EE COMPENSATED. 


Not applicable. 


ONLY COr 


A \ / A 1 

h 'i > "* 


ITEM 7. 
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t» . 9 

item h. to as exjiiieit... 

* * 

Lyl.ii .r A>|ikx;ii'v'HL dated April 2f>, bptv/vrn ecu. 

and Cantor, ] ; . ; <|.-ra 1 d f, Co., Inc. 


SIC.’A i"J RE 


The undersiynod corporation certifies that to t_ho best 
of its hno-./lcdfje and belief the information set forth in this 
statement is true, complete and correct. 


•y 


D-z in vest; ft .7 cqmp.mtv 


By. 




2 . 


j I Jero.T.e Z^rm.ter.Tan 
Vice ’'resident 


J 


u 


May 3, 1974 
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luIoj-M.ii i.’.i -.|.i Viliiu) tin* jtrcficnt principal occupations 

and the material n ifor tlic past ten yearn of the officcrr. 

and directors of JJ-i. Inver.erne. t Company is nc follows: 

Jtrnno R. Di vis : President and Director of D-Z; Chairman of 
tl:o Board of Security Management Co., Inc. (since 
O-tober 1969) ; Executive Vice President of Pioneer 
Development Corporation, Atlanta, Gn. (October 1958rto 
October lSf»9); Secretary of Securi ty Development-and 
‘/.•.vestment Company (October 1963 to October 1968). 

J erome iaan : Vice President and Director of D-Z; President of 

Apollo Forest Products, Inc. (lumber distributor) (since 
February 1973); Private Investor (June 1969 to February 
1973); General Manager of Delmar Division,' U. S. Plywood 
Corp. (cabinet manufacturers) 'September 1966 to June 1959) 
oiai President of Delmar Cabinet Co., Inc. (September 1960 
. to September 1966}; President of Union Lumber Co., Inc. 

(lumber manufacturers and distributors) (December 1948 to 
September IOCS); President of F. & L Services, Inc, 

(apartment management) (since March 1966). 
f- 1 Irf'i V. . : Treasurer, Secretary and Director of D-Z; President of 


Security liar .eme^.t Co., Inc. (since 1972); President of 
D..:cic Shoe Corporation, Eufaula, Ala. (shoe manufacturing) 
(since 1963); Partner of n & S Mana*...nnent Co., Atlanta, Ga. 
(r< al estate inunajement) (since 1967); President of Miracle 
C : ty T'orcs Co., Huntsville, Ala. (shopping center) (rincc 


1 -:'). 


^ • * * • ; «\ • \ A O ! C 
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?l;w« 1 lU'i't ■•r: Vice I'm., blent unci ni t«• i ■>?- <»l u ■/.; Du. eel or oJ. 

*' Security Milling iiient Co., Jnc:. (sLiico 1073); Secretary 
and 'J'n .isurer, film.; Corporation (since 1963} and 

of Miracle City Stores Co. (evince 1962); Partner of 
K & S Management Co., Atlanta, Ca. (since 1967); President 
of First Fidelity realty Croup, Ltd. (real estate broiler) 
(si oe 1972); South-eastern Regional real estate manager, 
M"*-* Realty f< Improvement Co'. , Inc. Atlanta, Ca. (1956 
to 1573). 


_ •». 
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suii.miu: n 


Information r< girding 
promissory notes x'cfcrrcd to in 


Ar.n Ann:; ’.-ss or vii:tc n\SE:a 

See: 1 ity Mc_a:;gc.nent Co., Inc.. 
Fourteenth St. N. W. 
Atiantr, Georgia jo318 

Jerome Zir-onr.an 

'?60 Foster Street, K. W. 

At lan t--., Georgia 

*r- 

Bernard Kroll 

1I»0 Colony Square 
S ite 2300 
Atlanta, Georgia 

Max Sophier 

2575 Peachtree St., 11. E. 
Atlanta, Georgia 30305* 

Harold Levow 

127 5 lit. Paran Road, II. W. 
Atlanta, Georgia 

Harold E. Levin, M. D. 

1293 roachtree St., II. E. 
Atlanta, Georgia 30309 

Harvey Jacobson 

3236 E. Wood Valley Rd., N. 
Atlanta, Ceorgia 30327 


the purchasers of the 671 
iLcm 3 hereof is as folio. :r.: 

ru IHCTlVd. AMO di e' 

-$ 50,000 

50,000 

50,000 

50,000 

50,000 

50,000 

50,000 







' f 

r t 


R\ ’ h\ 

l\ v / V. 


>v n\ C 

La L- U- 
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< /* 
(' <• 


rf 

•yj/c 


INVCl/ *. » i HI 1-AfJM n . 



tVlt.llAM »' Mil I LK 
•«l MOD ¥•» « I M. -• .* *. I 


AvT.OT fill AMIMC* 

fiw »pn*. u ▼ ioou 
(H l| (41-IHQO 


April 2S, 1974 


Mr. Brucr K. Davis 
Chui mu,. oi t ):r guard 
Security Management Co., Inc. 

47.0 com ivcnii. Street, I*.I/. 

Atlr.nta, Georgia 3031 G 

Dear Bruce: 

This letter is intended by the parties to replace 
prior agree.v.ru s evidenced by letters of March 22, 1974 and 
April lb, 1974, and the signatures to tins letter will con¬ 
stitute a rescission of said prior agreements. 

This fir,, shall act on your behalf (or on behalf of 
>°ur assignee corporation) to perform c< 'tain services re¬ 
lating to an intent to acquire an interest in a publicly 
held iCal estate related cc. party (the "Company"). 

In pursuance of that end we will use our best efforts 
to obtajfunds sufficient to permit purchases of shares of 
ti:" Company on margin (provided such shares arc inarginabic 
in accordance with applicable rules and regulations) to 
cor::.ni,male llie transaction or transactions contemplated 
hereby. In the event you or your said assignee should 
purchase shares of the Company we shall receive, as an 
ct elusive , ore has i ng agent, a fee equal to 9 r . of the net 
p chase juice payable in respect of all sucli shares pur- 
cf ad on )oin behalf. Said fees shall b- payable as in 
t: .. 'or.' tna:, course oT any securities tr; actions. You 
° *’ >c-ij assignee shall have no other financial obligation 
for commission to us or to any broker as a result of sucli 
pui i has • s . 


r-r V 


o 

■ 4 • »• i .i»i 


■| s 


t. iw i . • i • r. 


i\: 
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. '/f O r:. - 9tn\ 


Ajiri 1 29, 1«) 74 


In riMil ion to the above you shall pay us a i>e of 
$ , I'00 at tin- rate of $S,000 a Monthplus all direct ex- 
f.i i cs incurred on your behalf after consultation with you 
any expenditures aggreg:; ing $1,000 or more. I’.y way of 
i i • ustiation but without in'endin to limit tlic nature of 
rexpenses, it is anticipated .hat such direct expenses 
i.„ l he comprised of travel, legal, investigatory and similar 
twi u. r .pocket expenses. Vie have to date expended certain 
. a.- •witis on your b'balf and as a nonaccounlablc reimbursement 
for such expense.-;, you shall pay us tlie su::i of $1,000. 

In liie event that we are unable to obtain margin to 
consuiniHa ‘ j tlic transactions contemplated hereby, you or 
your assignee may terminate this agreement on written notice, 
and we shall n» t be entitled to cither the 5? fee on pur¬ 
chases after such termination or to any balance of the $30,000 
fee which lias not become payable prior to such termination. 

V.c make no warranties or representation egarding the 
accuracy ar.d completeness of information supplied by us 
about tlie Co pony or any other concern in will eh you may 
express any : ,itcrcst. 

If. the above accurately sets forth our understanding, 
pi .sc signify your agreement and acceptance by signing two 
tepios of this letter. 


Very truly yours. 




Wi.l 1 jam P. Miller 
Senior Vice President 


ACI'.fLJ) ,'l>) AND ACCrPTlil) P.Y: • 
// ■ / 

siicimr-- MAi./.f"'Mi:\T co., inc. 
; I I / 
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I, the undersigned. Secretary cl' D -2 Inve-.lmcnt Ce'i-.ny, hereby 
certify the following t o be 'a true and correct cpy of resolution 
duly adopted by the ISoart of Directors of said Coiporntion by 
unanimous written consent without a meeting oil the ' day of 
April, 197A, and that the same ha-, not in any way been modified, 
amended, or revoked, and remains in full force and effect: 

RESOuVKD , that the President or any Vice Pr sident of 
this Corporation be and each hereby is - ized to 

sign on behalf of the Corporation ard to file with the 
Securities and Exchange Commission any and all such 
documents, including an Information Stat ment on 
Schedule 13D and one or more amendments thereto, as 
may be necessary or appropriate pursuant t. the 
Securities Exchange Act of 1934, as amended, in connect¬ 
ion with the purchase by or on behalf of this Corpora¬ 
tion of shares of beneficial interest of NJB Trime 
Investors, or in connection with the ownership of such 
shares, hereby ratifying and confirming all that any 
such officer may hereafter do in the premises. 


1 furth.r certify that the persons named below now occupy the 

% * 
offices set forth opposite their names: 

NAME OFFIC E 

Bruce R. Davis President 

Saul Becker Vice President 

Jerome Zimmerman Vice President 

Ralph M. Decker Secrctary/Trcasuror 

WITlM-i... my signature and the seal of said Corporation, this 

day of April, 1974. 
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f.r.cnoTAi;:; A-'u excmange commission 

Washington, 1). C. 20949 

__ idAY 

huauxmn no. l • IS'SCT^ l VE p iilaCSi.'iS:" ! Vl 

to 

SCiUSDUI.v 130 



Pursuant to Sncti.cn 13 (d) of the 
Securities Exchange Act of 1934 


Information Statement delating to 
Beneficial CAier:hip of Shares of 
Beneficial Interest of 

1 JD PRIME INVESTORS 
930 Clifton Avenue 
- Clifton, New Jersey 07C13 


Filed By: 


D-T. INVESTMENT COMPANY 
420 34th Street N. Vf. 
Atlanta, c; orgia 30310 


Address copies of all CGiflinv.nioutions to: 

jo ni’ii ». nusMM.t, i:r,o. 
pi.b'n W oht'l Baum f. Bavin 
3 El Mad i :.un A.'aur.e 
t.v York, t:. Y. ino“2 


j T ! ' ’ti 3 .rid ’>, 


,,nd Sc*.. Ini. M 
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ITEM 3. SOlTP.cn AMD AMOUNT OF FUNDS OK OTHER CONSIDERATION. 

As of tiic 'Jj tc of this report approximately $51-9,036 lion 
-.;i expended by D - 7 . for the purchase of the NJB Shares referred 
to in Item 5, below. $2SS,53G thereof was paid out ofT-Z's mm 
fundr., which fundi; were obtained by D-Z in a private placement«of 
its* 6% promissory notes, due March 31, 1975, which-notes were ssold 
to the persons and in the amounts set forth in Schedule B hereto 
annexed The balance of the purchase cost was obtained by margin 
borrowings of $3 per chare frem Cantor, Fitzgerald & to., Inc., 

232 No. Canon Drive, Beverly Hills, California, secured by pledge 

of the N6J Shares purchased. ...... \ ... .j 

ITEM 5. INTEREST III-SECURITIES OF THE ISSUER. 

As a result of purchases mace prior to and on April 23, 

1974, D-Z became^ the beneficial owner on that date of 65,600 NJB 

ft **• 

Shares, representing approximately 5.14% of the total number of 

shares (1,276,053) which are reported by NJB in its Annual F.cport on 

Form ld-K for the year ended November 30, 1673 as outstanding on 
> 

November 30, 1973. Except for the NJB Shares described .in the tab’.e 
b- lew, D-Z does not own beneficially, nor does i« ''-ive the right 
to acquire, directly or indirectly, any NJB Share... 

During the sixty (GO) days preceding the filing of the 
statement to which this amendment relates, and since such filing, 
neither D-Z nor any person affiliated with D-Z ha effect'd any 


-.1 
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transaction in NOO Shares other than i>urehn:.e.\., as follows: 


n • *; •: • * P'~' -'- ’in3' 
(197-1) 


Humber o L Shares 


April 19 
April 22 
April 23 
A. il 26 
f y 2 

S / 6 
iy io 
l .ny *4 
I .ay 6 


TOTAL 


1 , 000 
A , 600 
‘ 60,000 
5X00 
200 
3, ::oo 
900 
2 , 000 

_l t 200_ 

70, 500 


tveept for the purchase made on April 23, which was 
ever the cowriter, all of the above purchases were made on the 
American Stock Exchange. 


s.t chatlue 

* 

The undcrcir/ned corporation certifies that to the best 

. CJ 

cl it.~ knc./lcdye and belief the information set forth in this 
rndinent to its statement is true, complete and correct! 


U-Z INVESTMENT COMPANY 


fjy / •/ :* *i n.-.vi.: 

Iiriv i) -vi s 

I* ft .Allen I. 


l -y 2», >'»// 


otu 


. M \ f • * \ r. r .) ^ C 

_V COP* A./niL't>Lt 
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Davis 


£;ciiKinu,r. u 


Information re i-irding the purchasers of the G/S promissory 
notes referred to in Item 3 hereof is as follows: 

a ,) -ju-;ss c >:’ runty; cr c. princ j pm, .y -,pip it 

It y A.magcmcnt Co., Inc. $ 50,000 

0 • ourteenth rt., N. W. 

.. lanta, Georgia 30310 


Jcro. a 7. i. 2 rr.' n 

1260 i’o La,. Street, N.W. 
Atlanta, Georgia 

)« nnrcl Kroll 

ICO colony Square 
Suite 2300 
Atlanta, Georgia 


Max Sophier 

*“ 2575 Peachtree St., M.E; 

Atlanta, Georgia 30305 

Ilsrolrl Aevow 

12J5 Mt. Paran Road, N. W. 
Atlanta, Georgia 

Harold B. I.evin, M. D. 

1 Peachtree St., K. E. 
Atlanta, Georgia 30500 

Harvey Jacobson 

3236 E. '.’nod Valley Rd., 11. W. 
Atlanta, Georgia 30527 

Seymour vie it 1 berg 

r'd l\y noad, M. E. 

•Ml ant a, Georgia 


50,000 


100,000 


50,000 


50,000 


50,000 


50,000 * 


50,000 



Copy 


availab 


t-c. 
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C; 

■\ \ 


securities mid exchaugr coriissicti 

Washington, P. C. 2091') 

i 


l:i r 


V 

4 jo/j / 


AMENDMENT MO. 2 


to 

SCHEDULE 1 3D 


Pursuant to Section 13 (cl) of the 
Securities Exche’ngc Act of 1934 


Information tatetront Relating to 
Beneficial Ownership of Shares of 
Beneficial Interest of 

KJT. PRIME INVESTORS 
950 Clifton Avenue 
Clifton, How Jersey 07013 



Filed By: 

D-M Investment Company 
470 14th Street N.W. 
Atlanta, Ceorgie. 303!8 


Address copies of all co!UMinnicati'"is to: 

Joseph B. Russell, Esq. 

Kuhin Kaehtel. Buu:n .v i.ovvin 
590 ftmli. son Avenue 
New Yorh, H. 1 Oo,77 


/.Meu.l i Hi; f3 and 5. 
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ITiil SOUKCi: ami Amount or I II.;, :, of. <:iii:k CON SIDEItYTICiJ. 

hr. of. l;hc O.i i. of this . . .nt, approximately $GU4,2(50 

ha.*; been expended by h-7. for the pure'. o£ ‘.be FOB Shores referred 
to in ltei,i 5, below. $361,700 tii • i r- ,r \\r: uoid out of D-Z'o own 
juiids, which funds were obtained by b-y, in a private plnceinent of 
S*s 6% promissory note.-,, due March 31, 1973, which notes were sold 
to the persons and in the amounts set forth in Schedule B hereto 
annexed. The balance of the purchase -ost was obtained by margin 
borrowings of $3 per share from Cantor, Fitzgerald & Co., Inc., 

232 Mo. Canon Drive, Doverly Hills, California, secured by pledge 
of the NJB Shares purchased. 

ITEM 5. INTEREST IN SECURITIES Cl' THE ISSUER. 

As a result of purchase:: made prior to and on April 23, 

1974, D-D became the beneficial owner on that date of 65,600 NJB 

Shares, representing approximately 5.’14;4 of the total number of 

* 

shares (1,270,053) which are reported by NJB in its Annual Report on 
I orm 10-K for the year ended November 30, 1973 ns outstanding on 

'v. 

November 30, 1973. Except for the NJB Shares h'scribed in the table 
below, D-2S docs not own beneficially, nor does it have the right 
to acquire, directly or indirectly, any NJB Shares. 

During the sixty (60) days preceding the filing of the 
eta‘•..•meat to which this amendment relates* and since such filing, 
neither D-F nor any person affiliated with D-7. lias ffoclcd any 
transaction in i.JB Sharon other than purchases, nr follows: 
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Mate f’l I'nroh-vio 
(1 97"! ) 

A;, ail 19 
,.pri 1 22 
April 21 
April 26 
liay 2 
May 6 
j'-.iy 3.0 
I’.ny 14 
May 16 
J-ny 24 
i-l-iy 2i» 


TOTAL 


Hmiil.fr of Mi-'irc 


1,000 
4, 000 
00,000 
5,400 
200 
3, 200 
900 
2, 000 
1,200 
19,000 
10,000 
107,500 


Except for the purchase made on April 23, wliich was 

over the counter, all of the above purchases were made an the 

' 

American Stock Exchange. 


SIGNATURE 


The undersigned corporation certifies that to the beet 

0 . 

of its knowledge and belief the information set forth in this Amendir.cnt 
to its statement is true, complete and correct. 

V. D-Z INVESTMENT COMPANY 


/-w 


Eruco D-rvis 
President 


June 3, 1971 
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. Dav 


< 




SRCUKJTi! 


/.ho co:i ins i on 


Washington, d. C. 200'. 0 





\ 


i 

• I - 



AMEHDL.EIIT HO. 3 
to 


schedule 13d 


Pursuant to Section 13 (cl) of the 
Securities Exchange Act of 193-1 






ft- 


i-.* > v. 


Information Statement Relating to 
Beneficial Ownership of Shares of* 
Beneficial ilntercst of 

NJB PRIME INVESTORS 
950 Clifton AvcYtue 
- Clifton, Bev; Jersey 07013 


Piled By: 

D-Z Investment Company 
410 11th Street il. VJ. 
Atlanta, Garcia 30jlS 


Address cot Vos of ; ’ll cor.i-.iunicat ions, to: 

Jor.-i'M n. Russel", E.'.q. 
kujj.i ’.'-.ic’.iLcl Bourn f. I.c- in 
!i\*d " •*<non ,V’cnu-' 

New Voile, II. Y. 100.7.3 
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som e:: amijcut r,r : on otjihu cc:jsid;:il\tio:c. 

Ar. of the date of this oiiicru!. ut , appr o:: imatu 1 y $091,330 
line bee.. expendad by D-Z foe the perch ire of the 150,500 h , JT.-”Shercs 
referred to in Iten 5, bclcv.'. Approximately $532,160 thereof was 
paid out of D-Z’r. own runa.s, of which $50 ,000 \/as obtained by 
D- 7 , in a private pincement of its 6% promissory notes, due March 
31, 1975, to the purchasers and in the amounts set forth iniSchcdule 
P, and $75,000 was advanced by Bruce R. Davis. The balance -of the 

•v 

purchase cost was obtained by margin borrowings fre-m. Cantor, 

Fitzgerald L Co., Inc., Beverly Hills, California, and from Ladenburg, 
Thalraann & Co., Pew York, 17. Y., in each ease (except for 5,400 shares 
purchased for cash) secured by pledge of the UJ3 Shares purchased 
thorough such broker. 

ITE.'i 5. INTEREST IN SECURITIES 0? THE ISSUER. 

As a result of purchases mafic' prior to and on \pril 23, 

3 374, D-Z bee are the beneficial owner on that date of 65,600 NJB 
Shares, representing approximately 5.14% of the total number of 
B’ures (1,276,053) reported by NJE in its Annual Report on Form 10-K 
for the g :-ar ended November 30, 1973 as outstanding on November 30, 

1 :>T3. Except for the 158,500 KJ3 Shares referred to above and in 
the tuble below, D-Z does not own beneficially, nor does it have the - 
right to acquire, directly or indirectly, any I3J3 Shares. 

rolb\.'ir.g the filing of the statement to which this cr.or'ir.ont 
rnlntcr, neither D-2 nor ar.y person affiliated with D-Z lias effected any 
ti usacl Lun i: Hul> she roc, other than purchases, ns follows: 


(p- 


OMLVi- 


rn 1 r 

L.< L L 









A ne:! 


Exhibit B Annexed to Affidavit of Bruce R. Davis 


bit <• 

of "m ebar.e 


Number of Eh 


(107--I ) 



April 10 - My 20 

(previously reported) 

107,600 

May 

22 


200 

JllfiC 

5 


600 

June 

G 


500 

June 

1A 

- 

6, 900 

June 

17 


3. 100 

June 

18 


3,000 

Jane 

26 


3,000 

JuiiC 

27 


0,700 

Jw' y 

1 


2, 200 

July 

2 v 


10,000 

July 

3 


12,900 


TC/7AL 153, 5P0 


Except for the purchases of GO,000 shares on April 23 
and 7,200 shares on July 3, each of which was over the counter, 
all of the above purchases wore made on the American Stock Exchange. 


signature 

The undersigned corporation certifies that to the best 
of its knowledge and belief the information set forth in this 
Ar. ndment to its statement is true, complete and correct. 

b-Z INVEST! 1EMT COMPANY 



nruee P.. Juvir. 
President 
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scucduu; n 

Xnform.i Lion regarding the purchasers of the C% promissory 


notes referred to ii! 1 ^cn .. hereof ir 
! as p Ap:)iv:ss c:~ por ch vggt 
i.ecuri_y K. i. iay c" eu t Co., Inc. 

t. .. I O ii wi ’ .. C. , ... ■ ‘ . # 

Atlanta. Georgia 30313 

.'jernsic 7,i .’“wrnuin 

! 300 ’ r-Lor Street, K. W. 

;.tlan ., Georgia 

^ • 

Ee. -rd Krol1 

loo colony Square 
Suite 23 CO 
Atlanta, Georgia 

Max Sophier 

2575 Peachtree St., N. E. 

Atlanta, Georgia 30305 

Kir old Levc.v 

13 35 T.t. Paran Ro .d, N. W. 
A.ilanta, Georgia 

Harold B. Levi.i, M.,D. 

1293 Pcacr.tred- St., II. K. 

Atlanta, Georgia 30309 

Harvey Jacobson 

3230 E. Wood Valley Rd., N. W. 
Atlanta, Georgia 30327 

Seymour V’ -inberrj 

G.d Ivy Road H. E. 

Atlanta, G. ■ gia 


as follows: 

PRIN C IPAL .VX 
$ 50,000 

50,000 

100 , 000 

50,000 

50,000 

50,000 

50,000 

50,000 


Ken a Id D. Peinr.ian 50,000 

5310 London Drive, N. W. 

A. clan ta, Georgia 
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to 


.'■CilADui.L 13D 

V".tz\'-"'A to faction 13(d) oi the 
Securi tcchang;. Act of 1934 


Inborn a tier. Statement Belating to 
Beneficial Cwnt • x. t.}xip oi shares of 
Beneficial Interest of 

* 2MB PBIM£ INVESTORS • 

• 930 Clifcon Avenue 

Clifton, New Jersey 07013 


Tiled By: 

D ?j Investment Comnany 
14th Street M .17. 
Atlanta, Georgia 30310 


/.delre as cc.fi >-G of all co.ainunirat ions to: 


.Torcph B. Bussell, Kr.q. 
Babin l.'ach.tel run A Levin 
I) JO 2’i.idisoa Avc.iuo 
Lew York, N. Y. 10032 
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item 3. sour - . - :: ,v.:d amount of vunou on orn;;i; cc::s.mi:NATion. 

As of the date of this amendment, approximately $990,230 
has b on expended by 1)-/, for the purchase of the ICO, 000 .1IJD Share 
referred to in Item 5 below. Approximately $919,170 thereof was 
paid out of D-7,‘ s own funds, and the balance of the purchase cost 
v.;s obtained by maryin borrowings from Cantor, Fitzgerald & Co., Jar 
Loverly Hills, California, and from Ladenbury, Thalmann & Co., Hew 
York, H. Y. ( in each case secured by pledge of the KJ3 Shares purcha 
on maryin through such broker; an additional $62,500 v:as bcrrov/cd 
from a bank and is secured by pledge of 25,000 NJ3 Shares which 
are not otherwise cncu. bered. 

ITEM 5. IMTEPES? IN SECURITIES OF THE ISSUER. 

Following the filing of the statement to which this 

amendment relates, neither D-Z nor any person affiliated with D-Z 

* 

has effected any transaction in NOB Shares, other than purchases, as 


follows: 


D ate o f P urcha se 

(19/4) 

April 19 - May 20 (previously reported) 

May 2 2 

June 5 

J > •. i c 6 

June 14 

Juno 17 

June 10 

June 20 

June 27 

J u 1 y x 

Ju\ 2 

Ju- 1 

a u ' y 1 7 

July IV. 


Number of Shares 


107,500 
200 
500 
500 
C, 900 
3 , 100 
3,000 
3,000 
l>, 7 00 
7,200 
10 , 0-0 
12,90.0 
l/ 1 ) 

r 0 


•i|, 


r 


CN 


Ml V 


1 cm, pro 
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'*^1 or Lli above purchr’.r.on \/rr«* in. tdc t.:i the Auicr ie * 
Slock n.tti'je, Lor the I u 11 o\ .• i n tj porLi.i.n:. thereof i '1 

over llu: counter: 

l.Ji'lL'fmbZ num ber of S’, - 


23, IT,’.' . CO, 000 

; -V 2: > r -' 7) 13,000 

M :y 20, 1174 10,000 

0.:ne 14, ] v74 - 5,000 

July 3, 10. , 4 7,200 


V , SiCMOTlHVE 


The uridurr-rquca corpora ill on certifier- that to tl:o 5. 
of i s knowledge and belief the information set forth in this; 
Amendment to its statement is true, complete and correct. 


D-2 IHVSSTMZTT C0. M .P.MJY 



rresident 


July 17, 1974 
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Koncf i<;. : : f-. -c j-i.hjp of shares. of 
licnof ij ni jnterc.-;:; - f 


kjt; i:."~svors 

f.j.D cl if v. oo f.vcnuo 
differ., Jeri.oy 07013 


riled Hy: - 

]'- 7 . Invc : tT 2 nt Ccmocny 
4 14 ch Street i.. W. 

/dUmta, Ciorrj in 30310 


Add re: co.iii r o! all commun lea t.i on c 

.'fOBeph ): -;r.oll, 

I" in rv.cM.el I’.zr.’i f. Levin 
u . 1 * ,.d a: • c. j i i. vi iu’ -’ 
l:ow ioi:, 7 '. 1003 J 
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1 * • • * A *• /••..!< < -on. r i»i j uu Cun:); l'u. . ■ i m.kat i u. i. 

«•' •If. - -*■ lb.*:; .-••••! un!;, inn • V/ •".l , (V’.'J, 30:'. 

h "'■ 1 .» <• .. ■><’ l'iTd:r:: r.r iho 1(.%00C 

*' " 1 ” i.' 1 ' * *•* **• » i"-i <.*>. i^uiL.« UicrwaT v.-.is . 

*■ 1 <■•** ■ «i..t Ji sv:., ui»o W..s« .Ktv.uiccU by iiaicc 

.0,0 •>.; .. . obtain •*! «.;» u private pi.ict of ; t«; ipl 

•”' r,v ' ; roV ;.o anti'a.* 

l? ’- r °* *-'•> : • - ?’*-•*' tcImj 

i>- u:;o i-l J*v I. i;» bo: a c ..* Liujs hoi Cantor^ ritzrjc::;-. 

'■ ■ /’•' VfciJy bills, CM' ornin, und from. hucienr.mEq, VnaLuar.it 

< Co. , l>cv; i:. V., .in er*c:h cor - '.' stci'iVfrl by ni r.<;- c qj 

. -n !>• (• ■... -i o»i r.’.."rwi:i t.*!seen horoher; «n aridj'tic.ml $C>2, 500 

v,.;. ..U-.c-.v.. ...... u cnJ i 0 : 0 : 2 ;; >y uirjyr of. 25,000 b03 Share 

viiicvi ci_*c no 1 oirnerv.’j.f .v rncrj'oc iccl. 


^ * * — * —< - w ’ A 11. *J_ CUi.IlX«.J C. i'i 04 Iof’Uh.i, 

FoUov.-i.ui thc fiAino of the stole wont to which this nrcendraont 
rrj. ,v~, iio.vD-/. nor any par affiliated with D-2 has effected 
cny urar.i-actic.; in bbr. Shares, other. than purchases, as follows: 


b 1 1c of U U rchM r» 

(1974) 

<* - . 

hpril 19 - July 15 (previously reported) 
.July 10 

• ' TOTAL 


Hr -I'cr of Ohnres 

ICO,000 
A, 000 * 


161.HOC 


liuciiaicri on At . .-rican Stool; Jh-:chor.r;o, 


. S.CGviATUPE 


,Ju " 1 ’ --Kicked corporat.it*-: certifies that to the best 
c. its ).:io.\.-le-: . and hrl i _• the info*. ..m . ui.* set fc_i.h in this 
< ene.:icnc to its etatsxunt is true, co.olelo aiul correct. 


j>-y, .K5v*-:r;Y'.ij:.v c(.;u*amy 



1 — 1 


r.f- 


1 ■ 


L , I ■ / ; 
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r:; of tin- G?'. pr'."..l r.aory t>< 1 

j i ty J itvT.'fx. m.i! ;.s J’cij. l ew;: 

ir>MF:_Ario .'v jy- 

Security "nvi.iy-.rv;:.! On., 7m:. 

20 i-'.ti'i it-enth El:.,U.VJ. 

Atlanta, Georgia 3031C 

Jerome "i::. .'.vr~.au 

1260 lo..ter U tract, H.VJ. 

/.tlf.u i.., Georgia 

IJCiK. JiJ iCi-oil* 

t'olony Smiate 
2300 

Atlanta, Georgia 
I'ax Sogjhier 

2575 Pcachtrae St.,. K. Z. 

Atlanta, Georgia 30305 

Harold Lcrvow m v 

1235 Ft. Pa ran Road, 11. K. 
i A.tlanta, Cecryia 

I!arold D. Levin, M. D. 

1293 l’eachtree" St., N. E. 

/-.tlanta, Georgia 30309 

li irvev Jacobron 

3236 E. Wood Valley Rd., N. W. 

Atlanta, Georgia 30327 

Sey.-our V.'e inborn 

Old I\y Rond, N. E. 

Atlnnt.-i, G:-- j gia 

Ronald 1;. Fcinman 

5310 Lor.oon Drive, N. W. 

Atlanta, Georgia 


* lit-.:: i iilv for a -joinL venture 

b r i :-inl i.n* cror,t. yii.s ren--> vni:;« 

1 3a.l3 I'.ir.in r.i>:;:\\:y, 

i ... cit l.. W-»tfiK r, 52:, 0 v.-rnr \ 


iri v/nicli lx. 
intorerIn nrr 


rofvrj'.G to in 

Pmr.t rr ■: t. fi\('A v:v 
$ 50,000 

50,000 

1 \j \j , ‘ 1 J 0 

50,000 

50,000 

50,000 

50,000 

•. 50,000 

50,000 

Kroll holdi, a 37.!.! 
h.-ld by r.or.'ir. 

G... (50,..) and 

(12.5.). 
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"h to Section 

13(d) 

of the 

i'-J'-s exchange 

Act. of 
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1 n 1 or,-? at i on Statement He lacing to 
beneficial Ownership oi Shares of 
beneficial Interest of 

HJH l’HP’.K INVESTORS 
950 Clifton Avenue 
Clifton, New Jersey 07013 


riled.Dy: 

D-Z Investment Company 
420 14th Street II.VI. 
Atlanta, Georgia 30310 


Address copies of all communications to: 

Joseph 15. Russell, Esq. 

Rubin Wachtcl Dnum f, I,evin 
590 Madison Avenue 
New Yorh, II. Y. 10072 


Amend i u< j Items 3 end 5, and r ludu). )>. 
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ivi:m <. 


so'jrct: / 


'>iv:r (»:■• jn..u:; ok ui.ilk guns•decay ion. 


or 1-Ini dale of thi.:: ninend..t. , :i! , ajipro-: i.m:itcly ?1, 0j 1, IP.>6 
p^an expended by l> X Tor 111” pn cchas-.: o[ the K>G,0'JU ilJd Shares 
refereed to in it cm !> below. Approximately $ !»!>!, 79(» thereof won 
paid on I oi J)-X's owa funds, of \.h ich $75,000 was advanced by bruco 
n. pnvis .and $512,5U0 was obtained in a private placement of ifca 
G'£ promissory note.-, due March 31, 1975, no.Id to the person:; and 

in the amounts set forth in Schedule b annexed, The balance of tlu: 

purchase cost v/ns obtained by margin boj rovings from Cantor, l'itr. - 
cjcralcl f. Co., Inc., Uevcirly.Ili.il::, Cali lorn ui, and from I.adcnburcj, 
Thnlr.innri (Co., Mew Vorh., W. V. . in each case secured by pledcja of 

tiie MJ’l Shares purchased on r.mry in thro • |h such broh.er; an additiona.I 

$62, 500 van borrowed from a bar:’.; and is secured by pledge of 25,000 
NJE Shares which are not otherwise encumbered. 


ITEM 5. INTEREST Hi SECURITIES Of THE ISSUER. 

Following- the filmy of the statement to which this am^nd- 
n'-r' relates., neither D-z r.or any person affiliated with D-Z has 
effected any transaction in HOT! Shares, other than purchases, as 
follows: 


Date of Purchase 


Number of Shares 

(1974) 



April 19 - July 16 
reported) 

(previously 

164,000 

July 17 


2,000* 


TOTAL 166,000 


* purchased < : American Stock Exchange. 


SIGNATURE 


The undersigned corporation certifier, that to the best 
of its knowledge and belief the in f or.ua Lion set forth in this 
Amendment to ics statenant is true, complete and ce coot. 


I)-Z INVEST\ .'IT COMPAIfY 
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AV)'» : HKifj ‘i\ • 

Tl' .■ piutlut'jr'. of the Gvl promissory notes re 
i . Item 3 hereof .include all those heretofore include!. 
Schedule U, plus one other person, us fo.llo'./sr 


v . 

;. ~u p /...dp-tss op pup .c;'.age;r. 


hi urciPAT. r.; 


Samuel Sliriloff $12,50C 

1S30 Palisades ,'wenue 
Fort hoe, N. J. 07024 


Davis 


for reJ to 
i'i 


: 3 u:rr 
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AFFIDAVIT OF JOSEPH B. RUSSELL IN OPPOSITION TO MOTION 


.UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-X 


D-Z INVESTMENT COMPANY, 


Plaintiff, 


-against- 

ROBERT E. HOLLOWAY, MELVIN S. TAUB, 
MAURICE J. BRICK, PETER E. SIMON, 

NORMAN BRASSLER, CHARLES GILLER, 

HERBERT S. HARPER, DR. GORDON MCKINLEY, 
JAMES R. MOSELEY, III, JACK G. TAYLOR, 
DALLAS S. TOWNSEND, JR. and NJB PRIME 
INVESTORS, 


Defendants, 


-and- 

SECURITY MANAGEMENT CO., INC., CANTOR, 
FITZGERALD & CO., INC., BRUCE R. DAVIS, 
JEROME ZIMMERMAN, RALPH M. BECKER, SAUL 
BECKER, BERNARD KROLL, MAX SOPHIER, 
HAROLD LEVOW, HAROLD B. LEVIN, HARVEY 
JACOBSON, SEYMOUR ’’EINBERG and RONALD 
D. FEINMAN, 


74 Civ. 2379 
(I.B.W.) 


AFFIDAVIT IN 
OPPOSITION TO 
INDIVIDUAL 
DEFENDANTS' 
MOTION FOR A 
PRELIMINARY 
INJUNCTION 


Additional Defendants 
to Counterclaims. 


x 


STATE OF NEW YORK ) 

: ss.: 

COUNTY OF NEW YORK ) 


JOSEPH B. RUSSELL, being duly sworn, deposes and says: 


1. I am a member of the firm of Rubin Wachtel Baum & 
Levin, attorneys for D-Z Investment Company ("D-Z"), plaintiff 
in this action. I submit this affidavit in opposition to the mo¬ 
tion of the individual defendants who are the Trustees of a 





a :»i :> 

Affidavit of Joseph B. Russell 

Massachusetts business trust called NJB Prime Investors ("NJB"), 
which seeks to enjoin plaintiff from purchasing shares of NJB, 
from soliciting consents to the call of a special meeting of 
shareholders of NJB, and from voting or exercising any other owner¬ 
ship rights in the shares of NJB which plaintiff owns. 

A 

2. I am a member of the Bar of the State of New York 

and of this Court. For more than the past 18 years, I have special¬ 
ized in federal securities law. In that capacity, I have prepared 
and caused to be filed with the Securities and Exchange Commission 
("SEC") and with various stock exchanges a great number of regis¬ 
tration statements, reports, listing applications, proxy state¬ 
ments, exchange offers, tender offers, and other disclosure docu¬ 
ments. Never in all that time have I permitted a document pre¬ 
pared by me or under my supervision to be filed which did not, to 
the best of my knowledge and experience, reflect the most diligent 
effort to provide full and accurate disclosure, comply in all 
respects with the requirements of applicable law, and satisfy the 
highest professional standards. 

3. My name appears on the cover pace of the Schedule 
13D which plaintiff duly and timely filed. I am the person prin¬ 
cipally responsible for its preparation. I was fully aware of the 

statutory and regulatory framework out of which that disclosure 
* 

0 

document arose, and 1 sought at all times to satisfy myself that 
the requisite disclosure standards were met. 


4. 


I have read and considered the charges made by defen- 



a :i i r. 

Affidavit of Joseph B. Russell 

dants that plaintiff's Schedule 13D is "egregiously false and in¬ 
complete" (Kantor Aff., 112(a), p.2). In truth, however, it is 
defendants' charges which are false, and it is their citations to 
portions of plaintiff’s Schedule 13D which are incomplete. I sub¬ 
mit that plaintiff’s Schedule 13D is in all material respects.true 
and complete, and that in reality defendants' counter-attack upon 
plaintiff's complaint that defendants have violated Section 14(a) 
of the Securities Exchange Act of 1934 ("1934 Act") merely repre¬ 

sents the irresponsibly shabby reflex act of an entrenched manage¬ 
ment which is suddenly called to account and forced to contemplate 
the prospect of losing its sinecure. Defendants show no restraint 
in their counter-attack. No matter how wild the charge may be, 
they hurl it at plaintiff, for plaintiff has committed the one 
cardinal sin which defendants can under no circumstances forgive, 
to wit, plaintiff has clearly and unambiguously announced its 
intention "to acquire a sufficient ownership interest in NJB to 
influence management decisions and, ultimately, to determine the 
management and policies of NJB" (Schedule 13D, p. 2). 

5. In their desire to ward off ouster from office, 
defendants insist, without basis, that plaintiff's Schedule 13D is 
so false that plaintiff should be treated as an outcast and not be 
permitted to proceed in accordance with its announced intention. 
Thus, they accuse plaintiff of conduct "which is a virtual cata¬ 
logue of violations of the Federal securities laws ...." (Kantor 
Supp. Aff., 1i 2, p. 2). Defendants' resort to mud-slinging was not 

a 
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diminished in the slightest by the facts, which must surely have 
been known to them, that they have no standing to complain of the 
"violations" which they so piously assert and that in any event 
such violations", even if they do exist, are not required to be 
disclosed in a Schedule 13D filed pursuant to Section 13(d) of the 
1934 Act. 

6. Incredibly, defendants even accuse plaintiff of not 
"candidly setting forth D-Z's intention to obtain control of NJH" 
(Kantor Aff., 1j20, p. 14). How plaintiff's intent could have been 
stated more clearly than as quoted above is beyond mo. Indeed, had 
the Schedule 1 3D been prepared in the manner which defendants urge, 
the document would have been replete with i rrelevuncics arid, far 
worse, w, . idle speculation, irresponsible prognostications and 
downright falsehoods. It is obvious that no Schedule 13D prepared 
by plaintiff would have been to defendants' satisfaction, but the 
document which they profess plaintiff should have prepared would 
surely have been a false document, and one which would have per¬ 
verted rather than served the Congressional purpose which gave 
rise to the enactment of Section 13(d) of the U934 Act. 

7. In preparing the Schedule 13D I drew a sharp dis- 

0 

tinction, consistent with my understanding of the governing legal 
principles, between a Schedule 13D which is fifed as a disclosure 
document under Section 13(d) of the 1934 Act, iin the case of the 
acquisition of a 51 equity interest, and the far more extensive 
disclosure requirements for a Schedule 13D whirh is filed as a 
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selling document in connection with "requests rr invitations for 
tenders". In the latter case, Item 8 of Schedrle 13D requires 
that there be filed as exhibits thereto all documents used in 
making the fender offer. These documents are :broad and extensive 
disclosure documents. However, no corresponding type of document 
is required when filing a Schedule 13D pursuant to Section 13(d) 
of the 1934 Act since no one is being solicited to sell by such 
Schedule. This Schedule is almost simply a form with specified 
items to be answered truthfully; information net requested by such 
specified items neod not be volunteered except insofar as it may 
be required to clarify what would otherwise be partial truths. 

8. In enacting the Williams Act, Corgress explicitly 
authorized the SEC to require the disclosure oJ "such ... informa¬ 
tion ... as (is] necessary or appropriate in tie public interest 
or for the protection of investors". Having bc->n granted rule- 
making power by Congress within a reasonably cJ -ar statutory frame¬ 
work, the SEC promulgated Regulation 13D, relating to acquire . ions 
of a specified magnitude, and Regulation 14D, relating to tender 
offers, while adopting a single form — Schedule 13D — which it 
intended to do double duty, serving both. Rule 13d~l, which is 
part of Regulation 13D, requires the fi.ling of .tatemont con¬ 
taining the information required by Schedule llLr', whereas Rule 
14d-1, part of Regulation 14D, requires the filling of "a statement 
containing the information and exhibits required by Schedule 13D" 
(emphasis added]. Those exhibits are prescribed by Item 8 and 
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consist of "requests or invitations for tenders;" and the like. 

Such requests or invitations may not contain, jursuant to Section 
14(e) of the 1934 Act, "any untrue statement of a material fact or 
omit to state any material fact necessary in order to make the 
statements made ... not misleading ...." 

9. There is a sharp distinction betveen the disclosure 
requirements called for by the two separate an£ distinct Schedules 
13D. I would deem it unnecessary and improper to supply informa¬ 
tion above and beyond that which is specificaldy requested by the 
SEC in a Schedule 13D relating to a transaction covered by Section 
13(d) of the 1934 Act, to wit, the "information" asked for by the 
various Items of Schedule 13D; no "exhibits" of the nature described 
in Item 8 are called for in such a case. However, when filing a 
Schedule 13D in connection with a tender offer,, to which the provi¬ 
sions of Sections 14(d) and 14(e) of the 19 34 let apply instead, I 
would, pursuant to Item 8 of the Schedule 13D, by annexing as ex - 
hibits the offerina material called for therein, ipso facto neces- 
sarily furnish a)l information which I would regard as material 
for an investor to know in connection with a tinder offer. In 
other word:., the disclosure standards of Section 14(e) applicable 
to tender offers and requiring the disclosure of all material in¬ 
formation are incorporated into Schedule 13D when a tender offer 
is involved by the requirement of Rule 14d-l that .the "exhibits" 
called for by Schedule 13D be supplied, and by the requirement of 
Item 8, Schedule 131) that the offering materials be annexed as 


exhibits. 
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10. Accordingly, in materials relating to a tender offer, 
I would most certainly include, for example, information concerning 
pending indictments, or material administrative proceedings, or 
material civil litigation past, present or threatened, although 
such information is not requested by Item 2(e) of Schedule 13D, 
which asks only that information be set forth regarding criminal 

convictions during the past ten ^ears. Such additional disclosure 

* 

would be made via Item 8 and would appear in the offering materials 
However, when no tender offer is involved, such additional disclos¬ 
ure is neither necessary nor proper. The SEC did not request that 

* 

it be furnished on a Schedule 13D filed pursuant to Section 13(d) 
of the 1934 Act.- With those distinctions in mind, and satisfied 
that D-Z's activities did not amount to a tender offer, "creeping" 
or otherwise, I prepared D-Z's Schedule 13D. 

A. D-Z Has Not Engaged in a Tender Offer, 

and Accordingly, its Schedule 13D Filings 
Contain All Required Information. _ 

11. Defendants have resorted to a tired, shopworn 
strategy. They have created a straw rnan and have then proceeded 
to knock it down. The straw man in this case is "tender offer". 

The demolition of that straw man is effected by defendants' lengthy 
and dreary recitation of the manner in which the assumed "tender 
offer" did not comply with Section 14(d) of the 1934 Act. Indeed, 
defendants spend so much time in elaborating the deficiencies in 
plaintiff's "tender offer" that one almost loses sight of the es¬ 
sential and determinitive fact in this case: Plaintiff did not 
make a tender offer, formal or otherwise. 


1 
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12. Plaintiff is the owner of 166,000 shares of bene¬ 
ficial interest of NJD, which represents approximately 13% of the 
1,276,053 shares which NJB reported to be outstanding in its 
annual report for the year ended November 30, 1973. As reported 
by plaintiff in its Schedule 13D dated May 3, 1974 (and the six 
amendments thereto which were filed to reflect additional pur¬ 
chases and/or additional sources of funds to be used for such pur 
chases), plaintiff acquired its shares as follows: 


DATE OF PURCHASE 
(1974) 


NUMBER OF 
SHARES 

WHERE 

PURCHASED 

4/19 

* 

1,000 

Tuner ican 

Stock Exchange 

4/22 


4,600 

II 

II ll 

4/23 


60,000 

Over the 

Counter 

4/26 


5,400 

American 

Stock Exchange 

V 2 , 


200 

It 

ll II 

5/ 6 


3,200 

II 

II ll 

5/10 


900 

II 

II 19 

5/14 


2,000 

II 

II II 

5/16 


1,200 

«• 

II II 

5/22 


200 

II 

II II 

5/24 

* 

4,000 

II 

II II 

5/24 


15,000 

Over the 

Counter 

5/28 


10,000 

<1 ll 

II 

6/ 5 


500 

American 

Stock Exchange 

6/ 6 


500 

ll 

ll ll 

6/14 


1,900 

II 

II II 

6/14 


5,000 

Over the 

Counter 

6/17 


3,100 

American 

Stock Exchange 

6/18 


3,000 

ll 

ll ll 

6/26 


3,000 

II 

11 II 

6/27 


8,700 

ll 

ll II 

7/ 1 


2,200 

•1 

ll II 

7/ 2 


10,000 

ll 

ll ll 

7/ 3 


5,700 

II 

II II 

7/ 3 


7,200 

Over the 

Counter 

7/12 


1,100 

American 

Stock Exchange 

7/15 


400 

•l 

II H 

7/16 


4,000 

II 

ll M 

7/17 


2,000 

ll 

* II II 

Total Number of 





Share:; Purchased 


166,000 
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It is defendants' contention that the aforesaid purchases ipso 
facto constitute a tender offer, thus making plaintiff subject to 
the statutes regulating tender offers. If such were the case, a 
person could never seek to acquire control of a corporation 
through open market purchases. Tender offers are subject to the 
provisions of Section 14(d) of the 1934 Act which include, among 
other things, the right of any person tendering shares to withdraw 
such shares during a seven-day period (Section 14(d)(5)), the re¬ 
quirement that there be pro-ration of purchases from all willing 
sellers (Section 14(d)(6)), and finally, the requirement in 
Section 14(d)(7) that all persons who tender their shares receive 
the best price which is paid for any of the shares. These require 
ments are literally impossible to satisfy when making open market 
purchases. Defendants, however, seek to obviate this difficulty 
by blithely suggesting that any plan to acquire control of a corpo 
ration by open market purchases becomes a "tender offer" and 
thereby such a plan is per se unlawful because the withdrawal re¬ 
quirements, the pro rata requirements, and the best price require¬ 
ments, as mentioned above, cannot be satisfied when making open 
market purchases. It is patently a circular argument which feeds 
upon itself. 

13. In a feeble attempt to establish that plaintiff's 
purchases, as aforesaid, have constituted a tender offer, defen¬ 
dants make the following charges at pages 21-24 of the Kantor 
Supplemental Affidavit. These allegations, it will be noted, are 
being made by defendants after they have taken all discovery which 
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they deemed necessary. If I understand Mr. Kan tor, he seems to be 
saying that the following items result in a tender offer: 

(a) Systematic, extensive purchases of 
shares with the intent to gain control. 

(b) An intention to make a formal tender 
offer i_f the money is obtained for it. 

(c) Public announcements of plaintiff's 
intention to acquire control.* 

(d) Telephone solicitation of "almost two 
dozen" large shareholders. 


This is the sum and substance of the facts" which defendants have 
unearthed. From this, defendants argue that plaintiff's conduct 
"has the precise 'shareholder impact' of a formal tender offer and 


thus constitutes a 'tender offer 
the requirements of the Williams 
p. 22). I leave for plaintiff's 
the demonstration that defendant 

a 

basis whatsoever. On the facts, 
that plaintiff's conduct had no 


* It i. iron vc Unit defendants 
c:i v.ing t !:• • Schedule 1 ID filing , 
adequately i( ; intention to gain 
hand, wii-n arguing that plain til 
off er, that pin ini iff has made " 
j i ini alien lo gain contJel of 


' so as to bring into operation 
Act...." (Kantor Supp. Aff.., 1! 2 8 , 
accompanying memorandum of lav; 
s' position is without any legal 
however, I ask the Court to note 
"shareholder impact" in any way 


argue on the one hand, when cr.iti- 
thnt plaintiff failed Lo disclose 
control of I.'.Jll, and on the oth'T 
L's conduct .amounts to a tender 
repeated public announcements" of 
ifiu. 
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analogous to that of a formal tender offer. No shareholder was 
pressured into selling shares or making any hasty investment 
decision; there were no widespread solicitations of unsophisticated 
and unwary shareholders; there was neither any time limit nor a 
fixed pii.ee offered on a "take it or leave it" basis involved in 
any of the acquisitions made by plaintiff. Even the telephone 

made by Willi.am Schwartz -in his effort to seek out some 
of the larger holdings which might be available for sale did not 
result in anyone being pressured or in any flurry of sales. His 
calls resulted only in one institution selling 5,000 shares and as 
testified to by Mr. Schwartz, that institution held out for a high¬ 
er price than was initially offered by him. (Schwartz Deposition 
at pp. 49-50). Finally, as detailed in the affidavit of William P. 
Miller, senior vice president of Cantor, Fitzgerald & Co., Inc. 
("CF"), plaintiff's purchases had no impact on the market price or 
trading volume in shares of NJB. Under the circumstances, the 
"shareholder impact" which defendants assert, is simply not present. 

B. Defendants Have Failed to Establish 
Any Inaccuracies, Misstatements, or 
Omissions in D-Z's Schedule 1 3D. _ 

14. In paragraph 19 of Kantor's July 19, 1974 affidavit, 
the charge is made^ that the Schedule 13D filing of D-Z is "a 
tissue of inaccuracies, misstatements and omissions". Eleven 
items are then enumerated in support of this assertion, but not 

a 

a single one of those items stands up to examination. Kantor's 
Supplemental Affidavit, of August 2, 1974 , submitted after defen- 
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dants had taken the depositions of eleven people*, states, in the 
same bombastic manner, that discovery "has resulted in numerous 
important additional disclosures which cast new light on the 
unlawful scheme which plaintiff has formulated to gain control of 
NJB (113, p. 2). This discovery, plus "further analysis of 

prior discovery" has, according to Kantor, "disclosed additional 
highly relevant matter" (113, p. 3). Yet, despite all the bluster 
and verbiage, the fact remains that there is nothing illegal or 
sinister in plaintiff's "scheme" to gain control of NJB, and that, 
try as they may, defendants have been unable to make out a case. 

15. * I shall respond to those porticos of the charges 
contained in defendants' affidavits which are within my ken. The 
accompanying affidavits of Bruce R. Davis ("Davis"), president of 
D-Z, and of William P. Miller respond to the balance of the charges. 
I shall first deal seriatim with the eleven specific allegations 
set forth in paragraph 19 of Kantor*s July 19, 1974 affidavit. 


y Defendants examined tne toTlowing people: 


Date 

(1974) 


Name 

July 

15 


Jerome Zimmerman 

July 

16 and 

17 

Lawrence F. Orbe III 

July 

1 6 


Dr. Harold B. Levin 

July 

19 


Bernard Kroll 

July 

19 


Max Sophicr 

J uly 

•) i 


Ilarold A. Levow 

July 

22 


Harvey Jacobson 

July 

22 and 

23 

Bruce U. Davis 

J u 1 y 

23 


Dr. .Seymour J’. Weinberg 

July 

2 4 


Wi 1.1 ium P . Mi 1 1 or 

July 

2 4 


Willi am Bchwart /. 
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(1) Defendants charge that "in April 1974 ... D-Z 
... had formulated a specific, carefully worked-out program ... to 
obtain control of NJB." However, the only "specific, carefully 
worked-out program" for the acquisition of control of NJB which is 
known to me to have existed involved the efforts of Davis, as¬ 
sisted by CF, to reach an understanding with CNA Financial Corp. 
or with an officer of an affiliate of CNA Finsncial Corp. Several 
officers and employees of CF participated in some of the discus¬ 
sions which led to the formulation of that "program". As Mr. 

Kantor well knows, those discussions broke off, and the "program" 
was abandoned, well before D-Z was organized and well before any 
purchases of any shares of NJB were made by or on behalf of D-Z.* 
Neither Schedule 13D nor the applicable statute. Section 13(d) 

of the 1934 Act, nor the provisions of Regulation 13D of the SEC, 
call for the disclosure of plans terminated, of hopes abandoned. 
Indeed, while disclosure of information concerning "contracts, 
arrangements or understandings" respecting any securities of the 
issuer is required by Item 6 of Schedule 13D, it cannot seriously 
be urged that "contracts" which have not been entered into, "ar¬ 
rangements" which do not exist or "understandings" which have 
never been arrived at should for any reason be disclosed. 

(2) Defendants charge that in J.pril 1974 D-Z had 
determined to achieve control of NJB "by purchasing approximately 

* In paragraph 12 of Kantor's affidavit (p. 9), lie concedes that 
"In mid-April CliA terminated the letter of. intent and the proposed 
joint, venture was abandoned." 
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300,000 shares of NJE." It is not true that I-Z had determined to 
purchase approximately 300,000 shares of NJB. What i^s_ true is 
that Davis and Jerome'Zimmerman ("Zimmerman") discussed the possi¬ 
bility of raising up to a maximum of $1,250,000 for D-Z from among 
Zimmerman's friends, which Zimmerman undertook to try to do. What 
is also .tore is that this amount, i_f obtained, and if_ used to' buy 
shares on margin, could purchase approximately 300,000 shares ( if 
the market price did not rise, ^f that number of shares wefe in 
fact available to be purchased, and if monies were not needed to 
defray the cost of a. possible proxy contest ard to pay legal fees 
and other expenses, etc.). The number 300,000 is the result of a 
mathematical calculation backward, nothing more. At no point did 
the purchase of 300,000 shares become a fixed goal, and, indeed, 
at no point has D-Z been financially capable of purchasing 300,000 
shares of NJB. A statement that it had determined to buy that ... 

number of shares would accordingly have been highly misleading 
(and untrue, as well). Yet, that is the irresponsible type of 

"disclosure" which defendants now claim was required. I question 

their sincerity. 

Moreover, even if plaintiff hod made a determination 
that it intended to purchase approximately 300,000 shares of NJB, 
and was financially able to do so, I would not have deemed it 
necessary or appropriate to set that forth in its Schedule 13D. 
Neither Schedule 13D nor Section 13(d) of the 1934 Act nor Regu¬ 
lation 13D calls for a disclosure of the number of shares that a 
5$ beneficial owner may have determined to purchase. If plaintiff 
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were making a tender offer for a specified minimum number of 
shares, its offering ma :rials would, of course, have had to recite 
that fact. Here, however, no tender offer was or is involved. 

(3).and (4) Defendants' charges about plaintiff's 
supposed non-disclosures of its borrowings is without any sub¬ 
stance. As noted above, plaintiff originally sought to raise up 
to a maximum of $1,250,000 by selling its 6% notes ("Notes"). 

Item 3 of Schedule 13D requires disclosure of "the source and 
amount of funds or other consideration used cr to be used [by 
plaintiff] in making the purchases, and if any part of ... [those 
funds are] borrowed or otherwise obtained for ... [that purpose]," 
the transaction must be described and the parties (other than banks 
lending money in the ordinary course) must be identified. Item 3 
of D-Z's Schedule 13D describes with great particularity the 
sources and the amounts of the funds used anc to be used by D-Z. 
Those sources were borrowings by the plaintiff from its stock¬ 
holders and from the other individuals whose identities are fully 
disclosed in Schedule D to plaintiff's Schedule 13D, margin bor¬ 
rowings from named brokers, and a bank borrowing. The full amount 
of all monies borrowed from the persons named in Schedule B was in 
fact set forth, of course, despite the fact that less than all of 
it had been used in making purchases. D-Z's mere desire to borrow 
more money cannot, by any stretch of the imagination, be deemed a 
"transaction". It is wholly irrelevant, and r.ot required to be 
disclosed, that D-Z may have wished to borrow more money than it 
did, or that it contemplated that at some future date the persons 
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from whom it had borrowed might be given an opportunity to acquire 
an equity interest in D-Z. This information is simply not called 
for by Item 3 or any other part of Schedule 13D, by Section 13(d) 
of the 1934 A or by Regulation 13D. 

In Kantor's Supplemental Affidavit of August 2, 1974, 
he asserts that "FRC committed itself to loan $2,700,000 to D-Z tc 
finance a tender offer for 350,000 shares of the stock of NJB, 
$5,000 being paid to FRC by D-Z to secure that commitment" (1|8) . 
Hammering the point harder, he repeats that "plaintiff had actually 
entered into an agreement with FRC pursuant to which FRC was to 
lend plaintiff $2,700,000 to finance a formal tender offer for 
350,000 NJB shares" (*,110). In the light of defendants' professed 
concern for truth, candor and full disclosure, the language just 
quoted cries out for comparison with the documentary evidence 
which is annexed as Exhibit B (though erroneously referred to as 
Exhibit C) to such supplemental affidavit. A review of the entire 
contents of FRC's "commitment" letter establishes beyond poradvon- 
ture that the description above quoted is inaccurate, distorted, 
and misleading beyond belief. Nowhere does FRC become obligated 
to advance one single cent to plaintiff; at no risk to itself. Lor 
a non—refundable door-opening fee of $5,000, IRC undertook only to 
consider whether it would itself make a loan to D —Z, or obtain a 
loan for D-Z, on the terms outlined. Defendants arc less than 
candid when they characterize so risk-free an undertaking as a 
commitment "to loan", whereby FRC "was to lend". 
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(5) Defendants are in error when they assert that 
D-Z's outstanding stock has been pledged to secure the repayment 
of its Notes. Although the Notes make reference to a deposit of 
such shares in escrow (see paragraph 13 of the form of Note, an¬ 
nexed as Exhibit 2 to plaintiff's private placement memorandum 
annexed to Kantor's affidavit), no escrow agreement has ever been 
entered into or signed, and no escrow has been created. However, 
even if that escrow had been created I would not deem it relevant 
or material Schedule 13D information. Nowhere in Schedule 13D is 
information requested concerning, an escrow of the stock o^ the 
person filing the statement. Information is called for, by pre¬ 
liminary Note B to Schedule 13D, with respect to each officer and 
director of and each person controlling, D-Z, and that information 
has been given. Moreover, the identity of each noteholder has 
also been given. There are no secret interests in D-Z. Defen¬ 
dant:. are raising a tempest in a teapot. 

(6) Whether the transactions whereby plaintiff 
offered and sold its Notes to a group of close personal friends of 
Zimmerman, Davis and Saul Becker were exempt from registration 
under the Securities Act of 1933, is of no relevance or materiality 
whatever to NJB or to the shareholders of NJB. Item 2(e) of 
Schedule 13D inquires about criminal convictions of any officer, 
director or controlling person of D-Z, and of D-Z itself, during 
the past ten years; had there been any such convictions, they 
would have been disclosed. However, that Iten does not inquire 
about arrests or indictments which (for whatever reason) did not 
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load to convictions; therefore, even if there had been any such 
arrests or indictments, they would not have been disclosed. In 
similar vein, neither that Item nor any other Item of Schedule 13D 
inquires about»civil liabilities (arising out of alleged viola¬ 
tions of the securities laws or otherwise) whitth may have been 
successfully or unsuccessfully asserted against! any such person. 

— fortiori , there is no requirement that information be set forth 
concerning a contingent liability (not yet asmrted) which might 
arise out cf the violation (claimed by defendants, but not conceded 

by plaintiff) of the registration requirements of the Securities 
Act of 1933. 

Furthermore, since in my opinion,, neither Schedule 
13D nor Section 13(d) of the 1934 Act nor Regulation 13D calls for 
it, if plaintiff had raised its funds by means of a public offering, 
registered under Section 5 of the Securities Ait of 1933, I would 
not have deemed it appropriate to annex a copy of its prospectus 
to Schedule 13D and would not have done so. Similarly, I did not 
deem it appropriate to annex a copy of its privite placement 
memorandum to its Schedule 13D and did not do ao. Neither Item 
3 relating to source of funds nor any other It® in Schedule 13D 
requires such disclosure, and, moreover, there is no legal basis 
upon which NJIJ's management can properly concern itself with the 
method whereby its shareholders have obtained their funds. 

(7) Item 4 of plaintiff's Schedule 13D sets forth, 

1 n as ,nuch detail as I believed to be legally and factually appro- 
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priate, D-Z's plans, purposes and intentions, all of which were 
and remain dependent upon changing circumstances and circumstances 
not then or now known. It is clearly stated that 


" [s ]h ould D-Z , alone or in conjunction 
with others, ootain control of NJ3 , it intends, 
subject to a study of all ox IIJB's assets and 
all other relevant circumstances then obtain¬ 
ing, to consider the possible disposition of 
certain assets of NJB and the effecting of 
changes in its lending policies with a view to 
improving the operating results of NJB and, 
subject to further review of NJB 1 s assets and 
all othclF relevant circumstan ces, D-Z believes 
it may then ee uesiraoie to re commend one or 
more or trie following: ... 


"(b) if a study proves that a combination 
may be effected upon appropriate terns in the 
best interest of all the parties concerned, to 
effect a merger, consolidation or other con - 
* bination of NJB wi tn D-J and/or Be cur i ty ["Man¬ 
agement ~Co. , Inc.]; ... [emphasis added]." 


That expresses the sum and substance of plaintiff's 
intent, then and now, to effectuate a merger. No terms have been 
formulated, no ratios contemplated, no direction considered. How, 
in the face of the quoted language, Mr. Kantor can complain of 
non-disclosure, is utterly mystifying. 


(8) The accompanying affidavit of Davis specifically 
denies and refutes the naked charge that D-Z intends to repay its 
investors with the assets of NJB. Moreover, the manner in which 
plaintiff intends to repay its investors is not called for by Item 
3 or an, ther Item in Schedule 13D, and is simply not germane to 
any of the information that is called for by Schedule 13D, by 
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Section 13(d) of t:hc 1934 Act or by Regulation 13D. If such infor¬ 
mation is required by a Schedule 13D, it could only be by Item 8 
thereof, which relates to material for use in connection with a 
tender offer. As plaintiff's Schedule 13D was not filed in connec¬ 
tion with any tender offer, but simply pursuant to Section 13(d) 
of the 1934 Act, the information does not come within any of the 
Items to which inquiry is directed. 

(9) I have made diligent inquiry and am assured that 

J 

D-Z had not, in fact, ever issued standing instructions to its 
broker to purchase every share of NJB it could get, and among the 
reasers why no disclosure is made of such an instruction is that 
it never existed. The•accompanying affidavits of Davis and Miller 
explicitly deny defendants' allegation. Indeed, even Kantor, at 
one point, modifies his sweeping.assertion by at least conceding 
that the "standing instructions" were "subject to certain price 
parameters" (1118, p. 12). The actual facts appear in the afore¬ 
said affidavits of Davis and Miller. Moreover, plaintiff's inten¬ 
tions with respect to the purchase of additional NJB shares were 
stated as clearly as could be in Item 4 of its Schedule 13D, from 
which again I quote: 

"In purchasing NJB Shares, it is the inten¬ 
tion of D-Z to acquire a sufficient ownership 
int erest, i n Co Tni. luonco m fnagement deci¬ 

sions and u L t j i... 1 1 q L v , to dot cf :,r ,ie t he m anag e - 

men t ami no I i c i. ■::_ ei. l.' Jii . Dope nai ng upon 

future c.i. rcuuistances not now known, D-Z may 
take ... (appropriate action which may include] 
acquisi tion o f additional NJB Shares, cither 
alone or in conjunction wilTT oliers, through 
private or open market, transactions, or through 
formal tender oiler, when opportune situations 
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to do so arise (which acquifii tions will depend 
upon the avail ability of NJB Shares on the open 
market, the willingness of holders of large 
blocks to f;ell their shares and general eco¬ 
nomic and market conditions).” [emphasis added]. 

(10) . Whether or not D-Z has authorized the solici¬ 
tation of proxies for the call of a special meeting is devoid of 
any significance when considering the accuracy of plaintiff's 
Schedule 13D. Moreover, as Davis has stated in his accompanying 
affidavit, neither D-Z nor any person acting on its behalf has 
ever authorized the solicitation of proxies for the call of a 
special shareholders meeting of NJB. At a time when it appeared 
there was a possibility of its presenting a slate of opposition 
candidates for elec.ion as Trustees at NJR's annual meeting (the 
date of which was r ;t then known*), or at an adjourned meeting, 
plaintiff retained the firm of Georgeson & Co.; that was essen¬ 
tially its sole act in the direction of soliciting proxies. 


(11) . Whether plaintiff is or is not exempt, from regis- 

* I communicated by telephone on May 10, 1974 with Nicholas 
Papajohn, a member of the staff of the Securities Division of the 
American Stock Exchange, to find out whether a record date had 
been fixed for the annual meeting of shareholders of NJB (which 
was subsequently held on June 13, 1974). Mr. Papajohn informed me 
that no information whatever concerning the calling of a meeting 
or the fixing of a record date therefor had yet been communicated 
by NJB to the American Stock Exchange. In light of the fact that 
NJB's listing agreement with that Exchange requi res that the Ex¬ 
change be given ten days' written notice in advance of the fixing 
of a record date, and in light of the further fact that NJB actual 
ly fixed May 10, 1974 as the record date for a meeting to be held 
on June 13, 1974, the failure to give such notice in respect of 
the record date of such meeting suggests a deliberate effort on 
the part of manaoement of NJB to keep its shareholders, including 
D-Z, in the dark, and lull D-Z into a false sense of security 
concerning the time which might be available to' it to mount a prox 
contest. 
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tration under the Investment Company Act is a matter of no concern 
to NJB. The memorandum of law submitted on behalf of plaintiff 
herein discusses the well settled proposition that the Investment 
Company Act of 1940 ("1940 Act") was enacted for the protection of 
public investors whose funds were managed by investment companies, 
and that the issuers of shares owned by investment companies have 
no legitimate interest whatever in enforcing the provisions of 
that Act. The management of NJB obviously is not concerned with 
protecting the shareholders and noteholders of b-Z (indeed, the 
reverse is true, for NJB's management is seeking relief against 
the stockholders and noteholders of D-Z as additional defendants 
to its counterclaims). It sc ms strange indeed that NJB manage¬ 
ment seeks on the one hand to champion the rights of D-Z's share¬ 
holders and noteholders, none of whom have either requested or 
desire such assistance and, on the other, to sue the very bene¬ 
ficiaries they profess to represent. Further, the applicability 
of the provisions .of the 1940 Act to the plaintiff is not called 
for by any Item contained in Schedule 13D, nor by Section 13(d) 
of the 1934 Act nor by Regulation 13D. 

16. Plaintiff's Schedule 13D by no means misrepresents 
its intentions with regard to NJB. D-Z's intention to obtain 
control of NJB is explicitly stated, although the existence of 
specific, carefully workud out plans to that end is found far more 
in the imagination of defendants' counsel than is the case in 
reali . As is so often the case, plans and intentions must remain 
flexible in order to allow for future developments, take into con- 
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siderntion hitherto unknown facts and meet changes in circumstances. 
Thus, for example, during late May and early June, prior to and 
at the time of D-Z's application for a preliminary injunction 
which sought a postponement of NJB's annual .shareholders' meeting 
then scheduled for June 13, 1974, there appeared a reasonable 
likelihood that Tv Z might succeed in its objective through the 
electoral process, and attention was directed toward a possible 
solicitation of proxies instead of toward further purchases of 
shares. When that no longer appeared feasible, D-Z's efforts wore 
redirected toward the purchase of shares, but at no time has D-Z 
formulated a specific manner or fixed a specific course whereby it 
hoped to obtain control. I would consider it disingenuous and 
misleading to permit D-Z to state that it has done so, and for 
that reason the more general, but more accurate and truthful, broad 
statements were made. 

17. The entire role o' CF in plaintiff’s activities 
is described in full in its letter agreement annexed as an exhibit 
to D-Z's Schedule 13D. • There is no dispute that advice was 
given and services were rendered by CF, prior to the organization 
of D-Z, to Security Management Co., Inc., but information as to 
those services is not called for by Schedule 13D, by Section 13(d) 
of the 1934 Act nor by Regulation 13D. It is a matter wholly apart 
from anything D-Z has done or may do, and, in my opinion, does not 
require disclosure by D-Z in its Schedule 13D. Kantor's carrying 
on at pages 14-15 of his Supplemental Affidavit concerning D-Z's 
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failure to disclose its "arrangement" with CF to pay to CF a 
5-4-3-2-1 finders fee for financing which CF may assist in arrang 
ing is still another puff of smoke behind which there is no sub¬ 
stance. As is known to every attorney in the City of Hew York 
who has ever had dealings with investment bankers, there is not 
an investment banking firm which does not expect to receive a fee 
if it finds financing for a client. I_f CF had assisted in arrang 
ing satisfactory financing of, say, $2,000,000 (which it dxd not) 
it would have expected to receive a fee of $90,000 under a 
5-4-3-2-1 arrangement. So would any other investment banker 
which v/as able to arrange such financing for D-Z. Accordingly, 
exactly what is Mr. Kantor complaining about? Can he really be 
serious in urging that a Schedule 13D requires disclosure of an 
"arrangement" to pay a standard finders' fee in connection with 
future financing? Would not such a disclosure carry with it an 
implication that such financing was in fact available? Finally, 
D-Z not only never signed any agreement with CF regarding such 
arrangement, but under no circumstances would the obligation to 
CF arise unless and until the financing*actually took place. 

18. With reference to the allegations of paragraph 24 
of Mr. Kantor's affidavit, regarding the purpose of D-Z's stock 
acquisition, I respectfully refer to the matter set forth above 
as well as to the Schedule 13D itself. Regarding Mr. Kantor's 
complaint in subparagraph (d) of- paragraph 24, that plaintiff 
"must be*intending to merge" with NJB since it "has no assets - 
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except the NJB shares and cannot repay its notes unless it 
acquires control of the assets of NJB", I must repeat the fact 
that neither Schedule 13D, Section 13(d) of the 1934 Act nor 
Regulation 13D requires, in a mere informational filing (as 
opposed to a filing made in connection with a tender offer) , any 
discussion of how borrowed money is to be repaid. Had the SEC 
wished Item 3 to be enlarged to require such disclosure, it 
doubtless would have done so. Moreover, Kantor's speculations to 
the contrary notwithstanding, the accompanying Davis affidavit 
attests to the fact that plaintiff did not, and still does not, 
have any firm plans to merge with NJB. 

19. Kantor's Supplemental Affidavit has added nothing 
to defendants' trumped-up case. The fact -- never disputed -- 
that plaintiff is negotiating (thus far without success) to raise 
additional moneys in order to acquire more shares of NJB is cer¬ 
tainly not required to be disclosed in a Schedule 13D. Indeed, it 
is just that sort of disclosure — of nothing more than speculative 
hopes -- which can mislead investors. How the failure to disclose 
the mere fact that plaintiff is seeking funds can give rise to a 
false Schedule 13D -- particularly one filed in a non-tender offer 
situation, simply eludes me. At such time as plaintiff has ob¬ 
tained binding commitments for, or entered into definitive agree¬ 
ments for funds "to be used" in making purchases of NJB shares, 
plaintiff will appropriately amend its Schedule 13D setting forth 
a description of "the Transaction and the names of the parties 


thereto". 
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20. Plaintiff has duly and timely filed all amendments 
to its Schedule 13D which were required to be filed. Regulation 
13d-2 calls for the prompt filing of an amendment after "any 
material change occurs". In preparing D-Z's Schedule 130 Amend¬ 
ments I considered an increase in plaintiff's holdings of NJB 
shares by 22 of the total outstanding to be "a material change" 
and have filed amendments accordingly. Amendment No. 3 covers 

a significantly larger number of shares only because of the sub¬ 
stantial purchases made on July 1 and July 2. Plaintiff's filing 
of Amendment No. 5, two days after Amendment Nm. 4 reflects its 
continued diligence to file promptly after a material event oc¬ 
curred. In the case of Amendment No. 5, the filing was made to re¬ 
flect an advance by llrucc R. Davis to plaintiff of $75,000; in the 
case of Amendment No. G it was to reflect an additional note pur¬ 
chaser . 

Kantor's complaints about Amendment No. 4 are equal¬ 
ly groundless. The bank loan to which he makes reference was 
simply the substitution of one margin lender (Columbia Savings) 
for another margin lender (CF) as to shares of NJB already pur¬ 
chased by plaintiff. 

C. Defendants Have Withheld A Material 
Fact From Tin s Court . 

21. Cuch limited activities as may have been engaged 
in by CD's personnel involving the use of the NJB shareholders 
list during three days in June are more fully dealt with in the 
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accompanying Davis Affidavit and plaintiff's I'cnorandum of Law. 
The Court should, however, take into account that as soon as my 

firm learned of such activities we advised that they cease, and 

* 

they did. This all took place prior to the time these defendants 
even appeared in this action. 


22. I also wish to call the attention of the Court to 
one aspect of the issues involving these activities because I 
believe it sheds significant light on the defendants' own disregard 
for candor and full disclosure in their conduct of this lawsuit. 

I refer specifically to the Maki affidavit, and to Mr. Kantor's 
disingenuous reference to its contents in his Supplemental Affi¬ 
davit of August 2, 1974, as "independent evidence"* (1135). Nowhere 
in defendants' papers is Maki in any manner identified; presumably, 
the plaintiff and the Court are expected to assume that he is 
merely a shareholder of NJB who (fortuitously, one is to suppose) 
was in communication with defendants' counsel and agreed to fur¬ 
nish them with an affidavit for their use in these proceedings. 


23. However, Maki is far from being merely a share¬ 
holder of NJB. As set forth in NJB's Proxy Statement dated May 
20, 1974, the Advisor to NJB is a joint venture between wholly 


* Any roterciK’o to the hearsay assertions contained in the July 
19, 1974 affidavit of Herbert M. Wachtcll - defendants' counsel — 
as further "i.ndeoendent evidence" is similarly disingenuous. On 
July 19, Wachtell sought to justify his resort to hearsay allega¬ 
tions. by explaining (111): "Due to the press of time necessitated 
by the present mol ion, we have been unable to obtain Mr. Wilberg's 
af) i davit;. Mr. White is presently in Canada and is thus unable 
to submit his own afJ.idav.it." It is now nearly 30 days since 
WuehteJJ riled his affidavit, and . till no competent evidence lias 
been presented to support his hearsay charge:;. 
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owned subsidiaries of Greater Jersey Bancorp and Prime Motor 
Inns, Inc. New Jersey Bank, N.A. is referred to in the Proxy 
Statement as a subsidiary of Greater Jersey Bancorp. What, one 
may ask, has all this to do with Maki? The answer, revealed at 
page 628B of III Martindale-IIubbell's Law Directory [1974], a 
copy of which is annexed hereto as Exhibit A, is that Maki -- Allan 

A 

A. Maki -- is not merely an independent shareholder who has come 
forward to give disinterested testimony, but rather, he is a lawyer 

who acts as general counsel for New Jersey Bank, N.A. It is fair 

* 

to assume, by reason of the Martindale listing, that the relation¬ 
ship between Maki and New Jersey Bank, N.A., is of no small im¬ 
portance to Maki, and it is also fair to assume that the moving 
defendants knew of this relationship. Indeed, they must know of 
it since defendants Holloway, Brick and Brassier are the three 
highest officers of New Jersey Bank and surely arc aware of the 
identity of their own general counsel. I submit that their will¬ 
ful non-disclosure of this fact and their reliance upon Maki's af¬ 
fidavit as "independent evidence" is a far more serious nondis¬ 
closure ol material information than is anything with which plain- 
ti f f has been cl 1 argcd . 

CONCLUSION 

24. Defendants' GO pages of affidavits and 115 page 
brief is a pastiche of inaccuracies, distortions, and half 
truths. They have accepted no restraints in their irresponsible 
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and desperate attack, in'the hope tha.t some shred of evidence may 
have been adduced or some argument may have been advanced which 
will permit them to enlist the aid of this Court to ward off their 
deepest fear — that plaintiff which is far and away the largest 
shareholder of NJB will achieve its stated objective, control of 
NJB. 


WHEREFORE, your deponent respectfully submits that 
defendants' motion should, in all respects, be denied. 

/PL 



_ 

Joseph B. Russell 


Sworn to before me this 
15th day of August, 1974 


(lieu* 0 3Uu*,. 


Notary 

<J 


Public 


< 
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EXHIBIT A--PAGE 628B OF MARTINDALE-HUBBELL'S 
LAW DIRECTORY [1974] ANNEXED TO 
AFFIDAVIT OF JOSEPH B. RUSSELL 

G2SH NEW JERSEY 


Gancrul Practice 
Corporation, Pul f*lntr*, 
Prohatc, Insurance, V\ rsono/ 
Injury and / arruly low 
• •» ) rials und Appeals 


KRIEGER, KLEIN & SHURKIN 

663 MAIN AVENUE 

PASSAIC, NEW JERSEY 07055 


Telephone: 
779 8971 
Area Codo 201 


MEMBERS 

Benedict Krir^rr, tom Pjssaic, New Jersey, 
1904; admitted to In, F'Jj, New Jrtf y. I.rj'.il 
educate n, |-circ! f ■ un It o'siiv (!.!..(!., c.rn laude, 
1924). Mun!'<.r : l’.i air C ity pond of 1 Mutation, 
194 1 1950; l\>> uc ( i! v Redevelopment A°o:ry, 
1950-19o6 Prt>i!-n»: Jewish Conuniif ;t> C ouncil 
of Passaic, 1945 P;h>; J ru > e, Pith Israel Hos- 
pital of Prosaic. P f »7—. Ut tuber: Pas c aic County, 
New Jersey State and American Par Associations. 

L 

Herbert C Klein, born Newark, New Jersey, 


bar, 1953, District of 

Preparatory educa- 

1 Old) . K’al edu- 


June ?\, 193'); adrii'trd to 
Columbia; 1956, New Jersey, 
tion, Rutgers L’niser ity (II.A. 
cation, Hnrsatd LM’.»r itv (J [). t 1953) arid New 
York University (1.L ?• f , 195d). C*»iiti -cl, Passaic 
County Park ComrnDMon, l‘x»2-196d. President, 
Family Mental Health Service or Clifton, 1964- 
1966. Member, State Legislature (Assistant Dem¬ 
ocratic Whip), 1972—. Member: Fssex County 
and Passaic County Par Associations. 


OF FIRM ' * * 

Arnold G. Shuikin, burn Pa*cr$on. New J^rsev, 
Octob' r 25, 193o; admitted to bar, 1961, New Jer¬ 
sey Preparatory education, University of Pennsyl¬ 
vania (PS., I960); 1«education, I'infers Ln* 
verity (LI. Ik, 1963). Member: Passaic County 
Par Association. 


William J. Potlmp.er, born Passaic, New Jer«ey, 
December 14, 1944 ; admitted to bar, 19v' New 
Jersey. Preparatory education, Rutgers L’niver- 
sit> (A.D., 1966); Li;r.! education, Wad.inpton 
OMe^c of law (JD., 1°99). Fraterv.t:y: phi 
Delta Phi. Member, Fruity Lodjtc, 257, F XA. 
M., 1971- —. Member: Passaic County Par Associa¬ 
tion. 

Lary I. Zuckcr, born New York, N. Y., August 
23, 1947 ; admitted to bar, 1972, New Jersey. Pre¬ 
paratory education, University of Akron (HA, 
19 0; Iona! education, University of Akron (J.D., 
1972). Member: American Par Association. 


UnPM Kt: NT \TIVK O.V. NTS Ort**nl Si»*.r;3 & t.*nn A*m ; first Rval J-ifrtrorD’ Tr.^t of 

Nfw J<*r>?)•. C!'n \ .»•* f>*..*!. ;*r*'»nf C> . C"it*r New \ork lr>*irin*e Cr'jt’ji; V'J: . r. i~i.jrar.ct Group; 
Chemual l r tpor it ion of America; ilator Clua of Aruoca Jj.>urjnc% Cu» ; i.-uratet Croup; 

ElCfl • f Ii mrre ( o 

RLf KHLMiMi; Rank of Pissate l Cliftpo; New Jersey Bin* & Tru.t Co. 


General Civil Practice 
PanLinry, Ccrporo'o, Com¬ 
mercial, Real Citato, 
Trust and Prohate Low 
Jriuls and Appeals 


ALLAN A. MAKI 

A Profcssionol Corporation 
15 BROADWAY 

PASSAIC, NEW JERSEY 07055 


Telephone: 
777-4910 
Area Code 201 



Allan A Maki. born 19?2; admitted to bar, 1943, | 
New Jersey l*i • p u atory education, Muhlenberg ! 
College (A P, PHD; Kit'll education, Columbia 
Uniwisitv law School (J.D. 1947). Member: 
Passaic Comity, New Jersey State and American 
Par Association*. 


Harold M. Kridcwit*. born Passaic, New Jer¬ 
sey, October 15, 1901; afmittcd to bar, 1931, New 
Jersey. Lcrd education, Rutgers University 
(11. Ik, 1929). Member: Passaic County liar Asso¬ 
ciation. 


CVM.MU. ror%<M. f on NVr Jer ivy l\ir\ N A ; V jlrT-M NaMor'l fir*. F»lrf«»<!. N J ; F*hM»** 
Nur»erl. ♦ 1.1 *' lr.m t o . N. > J- .*y Mnrt.ijt* ifi.J Tele Co ; f L'^i/uod*. Ji*c., h.*t UlchJtD .Q ii:ale 
Co , LID' ( of|> , 1 IUv/ii Nalhoal, irk' . Nr j Crjiure I'ruitirj Co. 


ft 


Ccner of Civil Pm dice 
Corporation, Cnnwtnrcnjl, 
Ncrjlirjenc t*. Pn hota, 
f it lift' Plnnmnn. * limx 
Ad mim ,*ri ih * hiwnaira, 

) it 1 1 % < • ■ 1 T. i • . < »i • 1 11 w 

In no ond App> uls 
Adrian 1). SnUu.n {\> >4 197J). 
Arthur J Snlliv.in (1910-1959). 
A 1 1Imi J. Sullivan, 


SULLIVAN & SULLIVAN 

A Profcisionol Corporation 
174 GREGORY AVENUE 
PA j j AIC, McW JERSEY 07055 


Telephone: 

779 0051 
Area Code 201 

P’31; a<lmittcr! to tar. 1151, New 
ii) t.'uc.nion. I’riiinion l.'nutr- 
I' mJ tiliii.ilion, Yale University 
Irjurml^: 1'iii IJilta i'iu. 


Jr., bom Pass.lie, New Jcr 


soy, Novcrrhor 1, 
Jersey. I’ri |>.n .iti 
sity ( H.A , I In) ; 
1950J. 


(I.L.U., 
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AFFIDAVIT OF WILLIAM P. MILLER IN OPPOSITION TO MOTION 


UN] TED STAINS DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- x 

D-Z INVESTMENT COMPANY, 

Plaintiff, 

-against- 

ROPERT E.. HOLLOWAY, MELVIN S. TAUB, 

MAURICE J. BRICK, PETER E. SIMON, 

NORMAN BRASSLER, CILARLES GILLER, 

HERBERT E. HARPER, DR, GORDON McKINLEY, 
JAMES R. MOSELEY, III, JACK G. TAYLOR, 
DALLAS S. TOWNSEND, JR. and NJB PRIME 
INVESTORS , 

Defendants, 

-and- 

SECURITY MANAGEMENT CO., INC., CANTOR, 
FITZGERALD SCO., INC,, BRUCE R. DAVIS, 
JEROME ZIMMERMAN, RALPH M. BECKER, SAUL 
BECKER, BERNARD KROLL, MAX SOPHIER, 

HAROLD LEVOW, HAROLD B. LEVIN, HARVEY 
JACOBSON, SEYMOUR WEINBERG and RONALD 

D. FEINMAN, 

* 

« 

Additional Defendants 
to Counterclaims. 


STATE OF NEW YORK ) 

: ss . : 

COUNTY OF NEW YORK ) 


WILLIAM P. MILLER, being dury sworn, deposes and says: 


1. I am a Senior Vice President of Cantor, Fitzgerald A 
Co., Inc. ("CF") and respectfully submit this affidavit in order to 

ONLY COPY AVAILABLE 
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advise the Court of the circumstances surrounding the purchases oi 
share': of NOB Prime Investors ("NJB") which were 'made by my firm 

on behalf of our client, D-Z Investment Company ("D-Z"). I am a 
registered principal with the National Association of Securities 

Dealers, Inc. I am also a member of the Bar of the State of 
New York and a certified public accountant. 

2. CF is registered as a broker-dealer with the 
Securities and Exchange Commission ("SEC") with offices in Beverly 
Hills, California and New York with over 200 employees. It is 
active in the so-called "third market". The term "third market" 
was coined by the SEC to describe the over-the-counter trading of 
listed securities, principally by institutions through broker- 
dealers. CF is, to the best of my information and belief, the 
leading third market block trading firm. The firm trades sub¬ 
stantial blocks of stock in transactions for the major domestic 
financial institutions, including banks, insurance companies, 

mutual funds, pension funds, both private and public, as well as 

* 

other broker-dealers. In volume, CF trades, on a monthly basis, 
approximately 7,000,000 snares having a monetary value of approxi¬ 
mately $200,000,000. On an annual basis, our dollar volume in 
third market trades well exceeds two billion dollars. The third 
market, according to the SEC "Institutional Investor Study", 
grow principally due to its ability to trade blocks of securities 
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at a better not price for its institutional clients. That is, 
third market firms are not compelled to charge fixed minimum 
commission rates and, therefore, can negotiate both their profit 
and the price at which a block is to be traded directly with thcir 
cl ients without the necessity of interposing the’ exchange mechan¬ 
ism, including the specialist, in such transactions. 

3. All purchases of NJB shares for the account of D-Z were 
made under my supervision. These purchases consisted of 97,200 
shares purchased in privately negotiated third market transactions 
and 68,800 shares purchased in open market transactions through the 
facilities of the American Stock Exchange. All purchases took 
place between April 19, 1974 and July 17, 1974. 

4. The privately negotiated transactions in which D-Z 
acquired shares of NJB consisted of the following: 

A. 60,000 shares were acquired on April 23, 1974 in 

the following manner. There is a volume known as "International 

Securities Locator" published by Scheinmann Ciaramella Inter- 

national. Ltd. This is a loose-leaf service which has a section 

which shows the institutional holders of securities listed on the 

New York and American Stock Exchanges and their holdings. It is 
* 

updated on a periodic basis. In reviewing the November, 1973 
supplement, I noted that REIT Income Fund held 60,000 shares of NJB 
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stock in its portfolio. The Institutional Department of CF, ur.de r 
my specific instructions, contacted this institution for the pur¬ 
pose of ascertaining whether it would bo interested in selling its 
position. This is a normal procedure in procuring block trades in 
the thiid market, CF acting for a would—be buyer or seller of a 
block seeks out the other party to the transaction. In this 
instance, Id.IT Income Fund was willing to sell its position and the 
block was acquired on April 23, 1974 at a price of G-1/0. On that 

date the last sale of NJB on the American Stock Exchange was 6-1/2. 
It should be noted that on that date 800 shares had been traded 
over the facilities of the American Stock Exchange, all at a price 
of 6-1/2. It is not unusual for large blocks such as this, which 
do not represent a controlling position, to trade at a slight dis¬ 
count compared to current sales on the Exchange facilities. How¬ 
ever, it should also be noted that the seller received a net price 
arrived at by the process of normal negotiation which occurs in all 
block transactions. 


B. 25,000 shares were acquired on successive trading 
days from another institutional seller, i.e., 15,000 shares on 
May 24, 1974 and 10,000 shares on May 28, 1974. (The intervening 
days resulted from the three-day Memorial Day weekend.) These 
shares were obtained as a result of a review of the NJB shareholders 
list. In reviewing the list, it was noted that 12,110 shares were 
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listed in the name of Comtru & Co. and that 41,219 shares were 
listed in the name of Tranco & Co. These two names are street 
nominee names for Traders National Bank of Kansas City, Missouri, 
an institution with which my firm has had prior block trading 
transactions. Accordingly, I caused that institution to be called 
to ascertain whether they would be interested in disposing of their 
block of NJB. The trader for the Bank indicated that he was 
interested in disposing of some, but not all, of his position and, 
accordingly, the 25,000 shares were purchased, all at a price of 
5-3/0 per share. It should be noted again that this sale was made 
at a negotiated price which was a fraction below the last sale on 
the American Stock Exchange. 

C. 5,000 shares were acquired on June 14, 1974 from 
First National Bank of Montgomery, Alabama. Mr. William Schwartz, 
of my firm, has given testimony in his deposition concerning the 
circumstances surrounding that sale which, again, was a usual 
third market transaction effected with an institution which is 
accustomed lo buying and selling securities in this manner. This 
sale too was at a negotiated price. 

D. 7,200 shares were acquired on July 3, 1974, as 
follows. Late in the afternoon of July 2, 1974, CF's Trading 
Department in Beverly Hills, California, received a telephone call 
from the brokerage firm of C. L. McKinney of Los Angeles, Calif- 
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ornia. They indicated to our trader that they had heard of our 

* 

interest in acquiring shares of NJB and asked if we had any 
interest in making a bid to them for the 7,200 shares which they 
had. The trader in California telephoned me to ascertain whether 
we had interest in acquiring that many shares and what would be our 
best price. After consulting with Mr. Bruce Davis, President of 
D-Z, I instructed our trader to make a bid at a fraction below the 
last sale on the American Stock Exchange. This was done on July 3, 
1974, and the sale was made at a price of 5-11/16. 

5. The foregoing is the sum and substance of the privately 
negotiated transactions which resulted in the acquisition of 97,200 
shai.es cf NJB stock for the account of D-Z. It will be noted that 
each of the four transactions was with an institution or broker- 
dealer familiar with, and, indeed, an active participant in, third 
market transactions. None of the sellers was pressured into 
making the trade, nor are these trades anything other than normal, 
usual transactions in the ordinary course of business. Each of the 
trades was made at a price a fraction below the last sale as 
reflected on the American Stock Exchange. In addition, the sellers 
of the securities received the net proceeds of the sale remitted 
directly to them without the deduction of the usual commission 
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6. D-Z also acquired 68,800 shares over the facilities of 
the American Stock Exchange during the period between April 19, 

1974 and July 17, 1974. Set forth below is a tabulation of the 
respective weekly volume in shares of NJB, the weekly high and 
low, and the weekly volume of D-Z 1 s purchases. I have prepared 
this tabulation for the thirty-week period commencing with the 
week ending* January 4, 1974 and terminating with the week ending 
July 26, 1974. This Court will note that D-Z's purchases had 
absolutely no impact on the market price for shares of NJB. (The 
Court should note that the abnormally high price of 8-5/8 during 
the week ending May 24, 1974 reflects the fact that a dividend of 
$1.55 per share was announced during that week. The same week, 
the stock went "ex dividend", which resulted in its drop in price.) 
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Week Fnding 
_ U r 774) _ 

Tota 1 

Volume 

January 4 

14,900 

January 11 

14,500 

January 18 

25,500 

January 25 

10,600 

February 1 

18,900 

February 8 

21,600 

February 15 

16,400 

February 22 

3,700 

March 1 

5,200 

March 8 

106,000 

March 15 

18,900 

March 22 

6,200 

March 29 

22,600 

April 5 

26,600 

April 12 

30,500 

April 19 

15,300 

April 26 

16,600 

May 3 

A 

6,500 

May 10 

9,400 

May 1 7 

10,700 

May 24 

48,100 

Ma^ 3 1 

3,700 

June 7 

4,700 

June 14 

9,200 

June 21 

11,600 

J'. ne 28 

13,100 

Ju ly 5 

27, 100 

July 12 

2,900 

July 19 

12,600 

July ^ 

4,700 


Pu rchases 
of D-Z High 

11 - 1/0 

11-7/8 

9-6/8 

7-6/8 

7- 2/8 
6 - 6/8 

8- 3/8 
8-3/8 

7-7/8 

7-6/8 

7-2/8 

7 

6 - 6/8 


6-3/8 

5-4/8 


1,000 

6-3/8 

10,000 

6-5/8 

200 

6-5/8 

4,100 

6-7/8 

3,200 

7 

• 4,200 

8-5/8 

5-6/8 

1,000 

5-4/8 

1,900 

6-2/8 

6,100 

6-2/8 

11,700 

6 

17,900 

6 

■1, 100 

5-4/8 

6,400 

5-6/8 

5-5/8 


7. i further advise this Court that U-Z's 


Low 

10-3/8 

9-3/8 

7-4/8 

6 - 1/8 

6-3/8 

5- 7/8 

6- 7/8 

7- 5/8 

7-3/8 

6 

6-5/8 

6-3/8 

6 

5-4/8 

4- 4/8 

5- 2/8 

6 - 2/8 

6 - 1/8 

6-3/8 

6 - 2/8 

5-5/8 

5-3/8 

5-1/8 

5-4/8 

5-7/8 

5-5/8 

5-4/8 

4- 6/8 
5 

5- 1/8 


buying activity 
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was done in such manner as to have the least impact on the market 
price for shares of NJB, and as seen from the tabulation above, 
such was the case. Since CF is not a member firm of the American 
Stock Exchange, it places orders for purchases thereon through 
member firms. In connection with purchases of NJB shares for the 
account of D-Z, orders were placed only through Mcrkin & Co.; 
Drexel, Burnham & Co., Inc.; Schwcickart & Co.; and Ladenberg, 
Thalmann & Co. Of the 68,800 shares which were atquired through 
the facilities of the American Stock Exchange, 30,500 shares were 
purchased through Ladenberg, Thalmann; 5,200 shares were purchased 
through Drexel, Burnham; 2,000 shares were purchased through 
Schwcickart; and 31,100 shares were purchased through Merkin & Co. 
(CF's own member broker for Exchange transactions). At no time 
was an order placed with any of the aforesaid brokerage firms to 
purchase shares at a price greater than the last sale price and, 
further, at no time was any order placed to purchase a quantity 

greater than 2,000 shares and, usually the order was to purchase 

<• 

1,000 shares. . 

8. All shares of NJB which were acquired for the account 
of D-Z were purchased either after I had made prior consultation 
with Mr. Bruce Davis, President of D-Z, or pursuant to my general 
instructions from him, which were to purchase no more than 4,000 


Affidavit of William P. Miller 


sharos in any one day and not to place any purchase orders at a 
price higher than the last sales price. Any notion that D-Z had 
placed an order to buy every available share is simply false. 
Indeed, the chait set forth above demonstrates beyond peradventur 
that such was not the case. D-Z's purchases were kept at modes t 
levels in order not to have an impact upon the market price for 
sharos of NJD. 


Wi lli um )’. Miller 

Sworn to before me this lf>th ■ 
day of August, 107-1. 

Jj? '' // '' V'V 7 

,i • i y : ii I __ ’ 

tv.** if. ,i v p. f 
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OPINION AND ORDER OF WYATT, J. 


C?4ITi:D STATUS DISTRICT COURT 
SOU THrriK DISTRICT OF ISLW YORK 


D-2 INVESTMENT COMPANY, 

Plaintiff r 
-against- 


74 Civ. 2375 


ROBERT £.. HOLLOWAY, H2LVIU S. TAUB, 
MAURICE J. BRICK. PETER E. SI:WN, 

.-.GOMAN BHASSLER- CHARLES GIDLER, 

HDRJ.AT L. HARPER, Dl>. GORDO’4 .MCKI-.LDY, 
JAHLS R. MOSELEY. III. JACX 0. TAYLOR. 
DALLAS S. TOWNSEND, JR. and NJ3 PRIME 
X;JVaSTC.’R3, 


nafondants. 


-and- 

SECURITY MANAGEMENT CO., I..C., CA.iTOR. 
PI* iGiJtALJ * CO., . DEUCE K. DAVIS • 

JEHCLL firC-tERMAE, RALPH r*. BECKER GAUL 
liLCiCi' ’, Er. TJlAAO KROLL- MAX LOFUIER, 

JiA J*>LL’ V.V07. HAROLD 3. LEVIN, ’lArVEY 
JACOiiDOB SEYMOUR V.Eli-oERG and RONALD 
D. FLl.'E'Jiri, 


Additional fondants 
to Counterclaims 


APPEARANCES 

F.UEIi L'ACM TEL BAUM t L"VIN LSQ3. 

Attorneys for Plaintiff 
59 b Madison Avonue 
Naw York. New York 10022 

MARTIN A. COLEMAN, KSC• 
iUCi L\RIj smi ND .PG, ISO. 

S7v.P.i .:. A. ijL. -.S’v • 

Of Counsal 
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WACaTELL, LITTOK. R0.1EN t, RATS. ESOS. 

Attorneys for Individual Defendant- 

Trustees of .;j a Pziim Investors 

299 Pari. Avanua 

now York, New York 10017 

aLR3-RT M. W.' CUTLLL, ESQ . 

3l.R7?AX H. TJiU TOR. ESQ. 

Pi-TLR 3. MCE TS'LA. LLQ. 

STEVEN M. BAttHA, ESQ. 

CHARLES I. PORET, L3Q. 

MICHAEL W. SCHWARTZ. ESQ. 
ncsLP.T d. mazur, esq. 

Of Counsel 
WY\TT, District Judgo, 

Tnia io a motion ay the individual defendants for a 
praliuinarv injunction restraining plaintiff and its affiliate 
etc. from 

( 1 ) purchnsinrr, offering to nurcnase, ordering or 
otherwise arranging to nurcnase aha raj of beneficial 
interest in NJB Price Investors, Ir.c. 

( 2 ) soliciting, inviting, requesting or oth-rvice 
attempting to procure proxies, authorizations or consents 
to the call of a special shareholders ‘ neetinc of . T Ju 
Prime Investors. Inc. and 

(3) votir .7 or otiicr/iee exercising any rights 
incident to tie ovnerenio or control of any Hharej of 
;.J2 Price Investors, Inc. owned or controlled by t. ant, 

Pod. h. Civ. !». 6 5 The motion cas heard on August 1«. " 
Affidavit's were subnit ted by ixiti sidos and it was stated for 
ootn sides that no testimony was desired to be taken by t^e 


Court. 


A 

Opinion and Order of Wyattj J. 


The background history begins with the deaire of 
Bruce R. Davis of Atlanta to find a business entity with 
which could ba merged Security Management Co., Inc. 

(Security), a Georgia corporation in which Davis was the 
chief figure. 

Cavis sought and obtained the help of Cantor, 
Fitzgerald & Co., Inc. (Cantor), the state of incorporation 
of which does not appear, a orohor and dealer in securities 
with offices in '!ew York City and Peverly Tills, "nlifcrnia. 

Davis and Cantor eventually selectc :,Jb hrime 
Investors (;.J3) as the entity whose control navir, should 
obtain. .Cfc is a Massachusetts business trust vhich has 
about 1,230,450 shares outstanding, listed on the American 
Stock exchange and registered for such .xchango under 
Section 12 of tho Securities ir.cr .anoo *ct cf 19 54 (15 U.3.J. 

S 781? the 1134 Act ). 1'Jii. whoso principal office is 
apparently in Clifton, hew Jersov, is also a real estate invest¬ 
ment trust under the Internal Revenue Coda (26 b.c.c. S 357). 

Joror.e "ir~orraan, also of Atlanta, joined Davis in 
hie endeavor. 

Davia fir 3 t triad to secure tho consent of h'Ch 
n«nn'rttn«ut to nis taking ccntrol but, Countless motivated by 
a desire to retain its loaves and fisnes, management declined. 

D-S Investment Company (bZ) was then incorporated in 
hela*.arc or. April 23, 1 j 74. Lopinning .'.oril 1 , 3 iaros of 
..Jl> waru -ought for L- and Db ';urc!ias rt i continued after its 


3 
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incorporation. The principal office of DZ seena to bo In 
Atlanta: ita aharaa are owned by Sacurity and by Ziomnaa. 

On April 23, DZ was the ownar of 65,600 UJ 3 shares, 
or acre than 5% of such shares. DZ was thus required under 
tha 1934 Act to file a statement (called Schedule 13D) with 

^ v 

the SEC (15 O.S.C. } 72m (d)). 

DZ filed a Schedule 13D dated April 26 (said to 
have bean filed Kay 3) and amendments thereto, numbered and 
dated as follows 


WO. 1 

May 21 

ho. 2 

Jims 3 

NO. 3 

July 8 (said to have teen 


filed July 9) 

By July 3, VI had purchased 158,503 shares of 1 •. 

The annual nectinq of hJ3 was to t»e hold on June 13 
and its nanacement had sent out on Kay 2'J natcri^lu solicitin' 
proxies. 

On June 3, DZ connanced thie action, v#i»ich vas assigned 

to me. The individual defendants are the trustees of »Jb and 
is 

.^JS/itaolf a dofandant. The principal object o? the action, 
and so far as appears, tna only object of the action, vas to 
secure an injunction aqair.st the U3«a by defendants of proxies 
obtained by them and to secure a postponement of the Juno'' 13 
annual naetlnq. The con-plaint alleged tr.at tne proxy solicitation 
material of defendants violated Section 14(a) of the 1334 'ct 
(13 L.J.v.. S 76n(a)). 
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On Juno 3. 32 covod for a preli.mi.narv injunction, 
whicn TOtion was heard by Judao Cannella (as the emergency 
jud-^e) and denied by order with opinion filed June 11. 
Apparently an expedited appeal was denied by the Court of 
Appeals on June 12. 


The June 13 mooting of 'iJH was held and the canayenant 
trustees were reelected. 

On June 25, :;J3 filed ita answer with counterclaim 
and on July 13 the individual defendants filed their joint 
answer with counterclaims. 


Since the present motion is by the trustees and is 
based on their counterclaims, these last cuculd be* noted. ’.'here 
•to six coontcrclai.AS. Thoso aro asaertocl not onlv c-jainst f >Z 
but against additional defendants, oruaur ably na: o<i under 
T*ed. Civ. P. 13(h). The additional defendants to the six 
counterclaims are security, cantor Ljvis, and ..i-T'erman (these 
have already been doscribad) together with twe otr.er officers 
and directors of DC and Security and six Atlanta residents who 
purchased notes issued by ::Z. 

The first counterclaim av.ertn that U<: l as sclicit.;d 
Ptoxics in respect of '.J2 snares in violation of hoction 14(a) 
ot the 1934 Act, regulation 14\ of t-i« iU. C, and rules of tho 


->bd t-'.arcunder specifically, t.,at i>2 did not file Jchvbula 

143 (ace kuIc 14a-11(c)), that tho neraens solicited wore not 


• liver, a .. ritfcen proxy statement -tt:« in formation m.-t-clf ice. ir. 
-Ciuualt 14 (ueo r.uls* 14a 3(a)) and that u~od fal.se «r»u 


a 






Opinion and Order of Wyatt, J. 


■isloading statements (sb-, .*«..Ta"l 4 a- 9 ). 

* 

Th« second counts clain asserts primarily a violation 
by Cantor of the margin requirenents of Section 7 of toe U 34 
Act (15 o.S.C. S 78g) and of Regulation T of the Federal Aosorvo 
Board thereunder. It is also assarted that the controlling 
persons of DZ and the note purchasers from DZ violated Regulations 
<3 and X of the hoard. There are references in paragraph 48 
to underscored extension of credit' .• it is assured that 
undorsecured- was intendad. 

Tlie third counterclaim is based on two accusations 
(a) that DZ is an investment company, is required to register 
as such under tho Inraatrvent Company Act of 1940 (15 u..».C. 

S SOa 1 and following; the 1940 Act ) , and has not done 30 
and (n) that D 2 was rejuired to register its t: noto? under 
the Securities ,'ct of 10 33 (15 U.S.c, S 77« and following - 
the 1933 Act ) and has not dona so. r.'iare iu a reference tc 
a claimed false and misleading aspect of the Schedule 13 d 
£ ila<! by C>Z but since this overlaps the sixtn counterclaim.. it 
ir^y he dlnro-Tsrdod in considering t,e third counterclaim. 

T.ho fourth counterclaim asserts that vZ aiu t.i« 
additional defendants are a syndicate or group and as such 

are required by Section 13(d) of the 134 .ct (15 U.S.C. s 7Gm(d)) 

* 4 

to file a Scheaulo 13d jut have not done so. 

The fiftli counterclaim asserts that the purenases uy 
>-Z of the s..area of . ,jj amounted to a tender offer under 
Section 14 (J) and (e) of tie 1J$4 Act (13 * 76n(d)), 
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that a stater.ant was required to be filed by 1>Z under such 
section and under Jula 14d-l of the SIC, and that D7 did not 
file such a statement. 

Tha sixth counterclaim assorts that the Schedule 
13D and it* amendments filed by DZ ’'/era false and misleading 
in violation o? Sections 13(d) and 14(e) of the 19 34 Act (15 
O.S.C. S 7831(d) and e. 73n(d) and (o)). There is also a 
cnarqe that DZ "failed promptly to file amendment* tc Schedule 
13b shewing its large scale purchases of ::J& shares in the 
period June 3 July 9.- 1974. This laut raises the question 
eus to vnat promptly neana in :<ule 13d 2 of tue hhC. The 
word is not used in the statute (15 l.S.T. '1 7Sr- (d)(2)). It 
appears '-it;'.out disouto that tho purchases throuo.i hnril 2 3 
were reoorted within 13 days: that subsequent purenaser. 
through 'ay lb ;or« roportod on .’'av 21- f.at subsequent purci'.c.? 
through ’•‘•ay 2 8 were rej>orted on Juno 3. and that subsequent 
ourchac -to througn .July 3 were reported on July 9. sy any 
standard these amendments were filed promptly and this 
particular point attainted tc ue i.a'e in the sixth counterclaim 
is so piddling that it must be disregarded. 

Thu oressrit motion for a preliminary irsjunction 
atapoars to be -asnd on tne six cocntoralairs omc.3-»t that t.; 
fourth counterclaim, ia not urged and for present purposes may 
be rut to or*» side. In r.y judgment. it i*j *ithO"t nrit in ar-» 
ever t. 
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It aeecs claar : there la a struggle here 

between two group* over the control of JJ2 and that each group 
ham attempted to uaa this Court to further it3 objective. 

02 noved to restrain managerent and Judge Cannella (wisely- 
in zay view) denied the motion. do* nanagoznent coves to 
restrain oZ: it seems clear that this notion should also he 
denied, .’.anaqa-nent ia sir-ply trying to protect its entrenched 
position and, wnile its attackers must obey the securities lews 
enforcouent of tnose laws 1b, with rare exceptions , Lest left 
to the SLC or to the atockholdcrs of \J3. See Caneral "i.-o .’or 
v. \n. Investors Fund, Inc., 2&3 F.Supp. 400, at 403 (h Y. 

hr/an. J.). af # imed (put for reasons not hero relevant), 

403 F.2d 130 (2d Cir. 1?6») , cart, denied, 393 ’J.:'. lvbL -(1 • - -) 

2 . 

Vho second counterclaim may no disregarded. f tnr 
careful study, I conclude that no showing has been cade of any 
violation of the margin require nenta. This need not he discuss 
however, because avan if there were such violations, tuny causa 
no damage to movants and in any event they have no Rtan-'irvr to 
complain. Mai 3 el v. horth Jersey Trust Co., 218 I'.Suop. 274, 
277 lie 3) : bac’aman Ccrp. v, Half rod. Inc., Chi 

,cc. h. I'ep. 93. 537, at 95, 594 (... H. Ill. 1?73) 


*vr.a third countorclai*" i t/ * Ml-rccar . 


\fc jr 


careful stuuv. I conduce that no sl owing <-.2B Lcoa I’-ade of any 
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violation of the 1940 Act or of the 1933 Act. This need not 
be discussed. however, because even if there were such 
violations, they caused no darage to movants and in any event 
they liavo no standing to complain. SEC v. General -ire Coro. , 

407 P.2d 65, 71 (2d Cir. 1968), cert denied, 393 U.C. 1026 
(1969); Greater Iowa Corp. v. McLendon, 379 F.2d 763 (8th Cir. 
1967); General Tine Corp. v. Am. Investors Fund, Inc., aoova. at 
401s hachman Corp. v. Ralfrod, Ino., above at 93,395. 

4. 

This leaves for consideration tho first, fifth, and 
sixth counterclaims. It may be well to consider the fifth 
counterclaim at this point. 

The fifth counterclaim is janod on allseed violations 
cy oti of the Williams Act (32 Stat. 454) (lSts) , specifically 
Sections 14(d) and (e) added to the 19 34 Act (15 U.3.C. :> 73n(c) 
and (e)) by the williams Act. 

The theory of movants is that tne purchases by S3 
aaount to a tender offer under the villians Act and tr.at the 
statements required by Rule 14dl and Rule 14c 4 have net cccn 
filed by 02. 

The target corporation r.as standing to complain of 
violations of Sections 14(d) and (e) of the 13 34 Act. . .luctrcnic 
Specialty Co. v. International Controls Ccro., 409 r'.2d 337, 

944 46 (2d Cir. 1369) If oo, it is assuned that directors or 
trustee;', of th« tar get corporation alr-o have *tending. 

Was \,7. mads a tender offer ? 


-9 
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It appears without dispute that oetvoen April 19 
and July 17 D& through Cantor bought 166.000 N’J3 shares, of 
which 68,800 shares wore bought on the exchange in op«n 
juarkot transactions and 97,200 shares were bought in four 
privately negotiated transactions with four soparate financial 
institutions, each hioaly sophisticated. 

The activities of 02 certainly do not constitute a 
conventional tender offer and have nothing characteristic of 
sucii an effer. 

There is no authority in this Circuit for extending 
tender offer hovond its norcsal iteanlng. 

Movants argue that thora should be an extension. 

It aeeno clear, however, that open rarket purchases cannot be a 
tender offer . "here 1* also authority for this. Judge Ouffv, 
■rf.hoso extensive 3 IX experience adds weight to his views in this 
field, so held in G 4 4 Indus., Inc. ▼. Croat A 4 P. Tea Co., Inc., 
356 F.supp. 1066, 1073 74 (S.O.N.Y. 1973), affirrod (but not 
nentioaing this point) 476 F.2d 687 (2d Cir. 1973). Such seers 
also to have bcien held in Wator 6 Wall Associates, Ir.c. v. :j*. 
Consigner Industries, Inc., 1973 CCa Fed. Sec. h.«ep. at r». 93.759 
(b.h.j. 1973). In :.acnr.an. above. Judge hc’.aren stated flatly 
(at p.55,592). The market transactions ... on behalf of 
lialfred do not constitute a tender offer . And Judge "arsnall 
in the Northern Jiatrict of Illinois last nenth found that 
certain ccncuct was a tender offer to the extent that it 
en~njc3 ir. anythin” ether than c^an rarkot purchases . 

1C 
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Corp. ▼. Accident & Casualty Insurance Co., F.Supp. 

(74 C 1396; July 11, 1974) 

The open market purchases of DZ must ha disregarded. 

Movants argue, as to the four purchases off the 
market, in auhstanco that a tender offer should include any 
offer to purchase securities likely to pressure sharer.olders 
into making uninformed, ill considered decisions to sell . 

Note The Developing Msaninn of Tender Offer etc., 66 ;!arv.;.. 
rev. 1250, 1281 (1973) This seeaji to rae rauch too broad hut, 
using it as a test, the private transactions of r.Z ', 0 uld not he 
a tender offer . The Schwartz telephone call? to sophisticated 
persons (r.ovants * nerno, p.76), sone two dozen in all. and the 
four actual purchases from financial institutions do not root 
the tost. 


The activity of 02 docs not seem to ns to arount to 
a tender offer . 


5. 

We may now turn to the first counterclaim which in 
essence avers that D Z ha<* solicited *>roxio3 in violation of 
Section 14(a) of the 1934 Act and Pules of tho C thereunder. 

The clai.'i of proxy solicitation is based on deposition 
testimony of Schwartz, an officer of <.antor , and to a lor^er 
extent on deposition teatir-ony of Miller, anot-ior officer of 
Cantor. It io argued ("eao for movants. up. 52-54) that on 
June 17 and lfi dch./artz solicitor" ;>co::ios fro- 13 .*• ' zr.-held :r . 
of ..Jj, or fren cx>re than tho ton permitted z / C . ulc.* ( «- o 


;<ulc 14a 2). 
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1 have read all of the deposition of Schwarts (and 
also of sillier) including, of course, the pages cited by novants 
on this point (Hantor supplemental affidavit, paras 34-37). 

There is no proof in this testimony that Schwartz made any 
solicitation of any proxy, nor that he received or acceptod 
any proxy from any .<J3 stockholder. The moat that can be said 
is that between June 13 and 18 he telephoned several ::ja 
stockholders to try to buy their sharos, that in aosa of those 
calls he asked their attitude toward management, and that in 
•one calls ha may have referred to a possible special meeting if 
20% of the stockholders desired it (for example, s.V 35, 73, 

75, SO, 83, 26, 97, 93, 170). 

The first counterclaim is without any support in 

fact. 


6 . 

Tne sixth, counterclaim reruains for consideration. 
This avers that the Schedule 130 ar.d amendments filed by 02 
wore falso and misleading' in violation of the 1534 Act. 

The basie argument for raovants on this point depend* 
entirely on their other argument, already noted, that 07 had 
made a tender offer”. 

Counsel for uz moma correct in pointing out that 
the Schedule 130 required of those (such as 02) not making a 
tender offer differs from the Schedule 13D required of tr.ose 
making a tender offor (such as c.ulf z Western in the action 
already cited). 
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Those asking a tender offer smat include in their 
Schedule 13L> an Item 9 calling for the tender offer itself to be 
filed as an exhibit (see Section 14(d)(1) of the 1534 Act). 

Such tender offer rust not oe false or nisleading (see Section 
14(e) of the 1334 Act). If DZ were, raking a tender offer, then 
its Schedule 13b would he judged in the context of atockholdere 
trying to decide vmetnor to accent the tender offer cr not. 

DZ is not making a tender offer. Ito Schedule 13h 
is reouired sir.ply bec'^ae it owns core tr.an 5% of tue t'JT.3 shares. 

It is not shown that the Schedule 13C or any arend^nt 
is false or r.irleading. 

7. 

It follows fro-- what has already b*en sot forth t at. 
while the argur^nta for novants have boon th.orou^hlv ar.d anly 
rresented, they still do not add up to a clear showing of 
probable success on toe : , erit'J. There uas alr.c eon no s:.o-'ir.~ 
of any injury to rovants. The worst that could happen to 
nov&nts is that PZ night acquire enough shares to replace 
events aa trustees but surely they have no vested interest 
in these places. If there be (and I think t;.cra arc not) 
serious guestions on the Rerits wnich amount to fair ground 
for litigation . tr:an thers is certainly no balance of haruar-.ir* 
tipping decidedly toward' movants. honasta, etc. v. >■ alllu'^tor., 
4^S r.2d 247, 250 (2d Cir. 1?73) 

'I he trustees, cn this motion, denounce a lie ted 
violations o' lav Ly ..h in sorrowing money and ir? .;uyin~ 
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shares. It is worthy of note, .however, that the lenders to 
DZ are not complaining: indeed, a number of the principal 
lenders have been made defendants to the counterclaims. The 
sellers of ..J3 shares are not coxnlalning, neither those who 
sold on the open market of the American Stock Exchange nor the 
financial institutions - REIT Zncone Fund, Traders National 
Bank of Kansas City, First National dank of Montgos’cry, the 
0. L. McKinney brokerage firm - which sold ir. four private 
transactions. 


Tha foregoing contains the findings of fact and 
conclusions of lav/ required by Fed. F. Civ. P. 52(a). 

The motion is denied. 

SO OROERiiD. 

I .'a ted New York, New York 

August 23, 1974 


IN "Fit E. VYAII 

United States district Juci?o 


r» 
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NOTICE OF APPEAL 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


X 


D-Z INVESTMENT COMPANY, : 

Plaintiff, : 

-against- : 

ROBERT E. HOLLOWAY, MELVIN S. TAUB, : 

MAURICE J. BRICK, PETER E. SIMON, 

NORMAN BRASSLER, CHARLES GILLER, : 

HERBERT E. HARPER, DR. GORDON McKINLEY, 
JAMES R. MOSELEY, III, JACK G. TAYLOR, 
DALLAS S. TOWNSEND, JR. and NJB PRIME : 
INVESTORS, 


74 Civ. 2379 
(I.B.W.) 


NOTICE OF APPEAL 


Defendants, 


-and- 

SECURITY MANAGEMENT CO., INC. CANTOR, 
FITZGERALD & CO., INC., BRUCE R. DAVIS 
JEROME ZIMMERMAN, RALPH M. BECKER, 

SAUL BECKER, BERNARD KROLL, MAX 
SOPHIER, HAROLD LEVOW, HAROLD B. 

LEVIN, HARVEY JACOBSON, SEYMOUR 
WEINBERG and RONALD D. FEINMAN, 

Additional Defendants 
to Counterclaims. 


x 


PLEASE TAKE NOTICE that defendants Robert E. Holloway, 
Melvin S. Taub, Maurice J. Brick, Peter E. Simon, Norman 
Brassier, Charles Giller, Herbert E. Harper, Dr. Gordon McKinley 
James R. Mosely, III, Jack G. Taylor and Dallas S. Townsend, 









A liiist 

Notice of Appeal 


Jr. hereby appeal to the United States Court of Appeals for the 
Second Circuit from the order of this Court dated and filed 

* 

August 23, 1974 which denied such defendants' motion for a 
preliminary injunction enjoining plaintiff, and those acting 
in concert with plaintiff, during the pendency of this action, 
from: 

'1) purchasing, offering to purchase, 
ordering or otherwise arranging to 
purchase shares of beneficial interest 
in NJB Prime Investors; 

(2) soliciting, inviting, requesting 
and otherwise attempting to procure 
proxies, authorizations or consents to 
the call of a special shareholders meet¬ 
ing of NJB Prime Investors; and 

(3) voting or otherwise exercising any 
rights incident to the ownership or 
control of any shares of NJB Prime 
Investors owned or controlled by any 


of them. 
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The above-described defendants appeal from each and every 
part of said order as well as from the whole thereof. 


Dated: New York, New York 

August 26, 1974 

WACHTELL, LIPTON, ROSEN & KATZ 

- C_ MjCx 1 , 

A Member of the Firm// ' 
Attorneys for Defendants 
Robert E. Holloway, Melvin S. Taub, 
Maurice J. Brick, Peter E. Simon, 
Norman Brassier, Charles Giller, 
Herbert E. Harper, Dr. Gordon 
McKinley, James R. Mosely, III, 

Jack G. Taylor and Dallas S. 
Townsend, Jr. 

Office fi. P.O. Address 
299 Park Avenue 
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D’Z INVESTMENT COMPANY , 


PI c. inti 
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ROBERT E» HOLLOWAY , MELVIN 
MAURICE ERICK, PETER E- 

BRASSL2R, CHARLES GIL LEA, l'lC-SERT E c DAMPER, 
DR, GORDON Me Kir; LEV, JAMES MOSELEY,. Ill, 


•GH, ?'0;ML’iT 


JACX G 0 TAYLOR, DALLAS S 0 T01.HSEMD, 
NJB PRIME INVESTORS, 


JR c 


tad 


Defendants, 


vs, 

74 Civ, 23/9 

SECURITY HANAGDSENT CO„, INC,, CANTOR, (I 0 B 0 w ) 

PITZGERALD 3 C0 Og IMC,, BATCH R, DAVIS 

JEROME ZlfCJEPIdAN, RALPH H, . T.CKER, SAUL 

BECKER, BERNARD KROLL, MAL CPHIER, KAPOLD 

LEVOW, HAROLD B, LEVIH, HARVEY JAC03S0K, 

and SEYMOUR WEINBERG, 


Additional Defendants to 
Countorclaiss 


• • • o o • n 


oaooao*aup*»c~a»o-»a r» 


DEPOSITION of JERO?!E ZI«SEP*!AN, taken 
pursuant to Notice, A'.Id at the offices of 
Wachtell, Lipton, Rosen 3 Katz, Esqo,, 

299 Park Avenue, New York, Hew York on the 


BENJAMIN REPORTING SERVICE 
5 Leekuan Street 


N.w Ycr!;, Ntv York 10C33 
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15th day of July, 1974 at 10:00 a.m., before 
Irwin H. Benjamin, a Notary Public of the 
State of New York. 

oOo 


APPEARANCES 


RUB I A", EP.CnTEI., SAOH C, LEVIN, E£QS. 
Attovnoyr .7or Pi'l'iti.Cf 
532 Madison Avenue 
Mw York, H. Y. 10C22 
BY: MAX VJILD, 250., sad, 

STEPHEN A. MARSHALL, ESO., 

ofOFCcunsol 


WACHTELL, LIETON, ROSEN u KATZ. ESQS . 

Attorneys for Defendants (except NJB PRItfB INVESTORS' 
299 Prrk Avenue 
New York, N. Y. 10017 
BY: HERBERT M. WACHTELL, ESQ., anq, 

PETER D. McKENNA, ESQ., 

of Counsel 


SKADD2H, 


ARPS, SLATE, 


t *«?r n 

1 


Aviorreys far i'Jf l : 'i 

919 Third Avenue 


T> 

. 1 % 


S PI.CM, ESQS. 
voTORS 


' BY 


New YcTk, M. Y. 10022 
THOMAS J. SCHWARZ, ESQ., and. 


MICHAEL MITCHELL, ESQ. , 


of Counsel 


oOo 
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IT IS HEREBY STIPULATED AMR AGREED by 
oid between «Tl:e attorneys for thi respective 
parties heryto that filing, sealing and cevtifi 
cation bo and the stno are hareby waived,, 

IT IS PUlTiliEA STIPULATED AtiD AG RE HD that 
all objections, except as to the forn! of t'.ia 
question, shall he reserved to tic tioe of 
the trialo 

IT IS rURT!;E:i STIPULATED A: D A3ATED chat 
the within examination my ba subscribed and 
sworn to before my Motary Publi: vich the seiae 
force and effect as though subscribed and sworn 
to before this Cccrto 
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JEROME ZIMMERMAN, herring been first 

duly sworn, was examined and testified as follows: 
EXAMINATION EY KR„ V.'ACHTEJ.L: 

Q State your full nano and present hoae 
address, plcasc 0 

A Jeroae Zirar.©r»an 9 3144 t/ood Yalloy Road, Northwest 
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18 * * * 

Q Mr. Zinunoroar _ are you familiar with tho 
plaintiff in this action, D~Z investment Company? 

A Yes. 

Q Is D"Z a corporation? 

A Yes* 

Q Incorporator under this Isu-j.j of what staveV 
A Delawareo 

Q fthoro is tha principal office of D-Z? 

A Atlanta, Georgia c 

Q What address? 

A 420 14th Street* 

It it it 

Q Does D~Z havo any other sffico? 

A Mo, sir* 

Q When vas D-Z incorporated? 

A April 19V4. 


* * * 
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Q Who caused D-Z to be forasd, not the techni- 
cal incorporator, who were the parties in interest as 
you understand it, who deternined to for \ 0»Z, and 
had it foroed? 

A Bruce Davis, and nyself. 

Q What was the purpose of the formation of 

D-Z? 

A To purchaso stock in an REIT that would be a reward¬ 
ing financial -- rewarding financially. 

Q That is an adjective, is there a noun -- 
A Rewarding finacially. 


Zirjuiorr.sn 


r ~Q 

You 

say 

in 

answer 

to my 

X". .1".I?., 

that 


pur 

peso 

as to pu 


I think the word wcs REIT. 


21 

last question, Mr. 
.chc.se stock in. 


At tho time of the actual formation of D-Z, 

*.r'*s there srmo particular UBIT, one c.: Mere, the: stock 


of which was then intended to be purchased? 


* ¥ ¥ 

V 

A At the tana of the creation of B-Z, yes. 

m 

Q And would you identify the REIT or REITS 
that were then th. suhjsct of the intent to purchase 
stock? 

* ¥ ¥ 
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A !JJB Pr:l:te Investors. 


24 * * * 


iy li 

n 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


0 llv . 7i.i :-)r -.r. Icc-i* c.i yew o or 

ihfotr.ation, at the -line cf th? forma t:.o?i of 
t:e;3 ** iintcr.t.c:. tr/Lt I>Z v;ou.\o. purchase stock ir. any 
J-’iiT ctho? then HJv? 

A I don’t recall any. 

Q To the best of you? knowlodgo and recollect 

ticn 9 at the tins of V, ■ formation or D°Z 8 it i;r.n 

intended te purchase stock of HJB only, is that correct? 
A Correcto Yes. 

Q V.'as it intended to purchase stock or invest 
in any other business entity? 

A Mo. 

Q Hew, when did you and Mr„ l)a\*is or ycu and 
l.i a Daves and paraaps anybody o?.$e 8 first have ary 
discussion or Communication vrith respect to any possible 
plan for purchasing stock of any REIT? 
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A Approxinately Deccrbor, January «=- December 1D73/7C C 
Q And what was the nuture of that discussion, 

o r ccr.nunic at icn 


A At that t.ine B there were a nunber of financial 
institutions which would include REITS whose stocTc viz s 
soiling considerably be 1 0.7 bool: value .. 


We considered it r. possibility of a gcod business 
investment to acquire stochs of more than one financial 
institution, because of the relative vzlus cf buying 
too stoc!: at considerably loss than Loci value. 

Q Who first raised tr.o subject to the best 
of your knc rlocigo or information? 

A I don*t rensisber whether it was he or I. 

Q Wa° It raise 1 orally or in writing? 


A Orally. 

Q At a meeting or cn tho telephone? 
A Personally. 


Q Whorr? 


A The first neotir.g I could not toll you, 

Q Po you have recollection? 

» 

A Not of the particular location of the first 

meeting. 

Q Who was present? 


A 


Mr. Devi 3 and ayself. 
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N 


Q Anybody else? 
A No s sir. 


Q Ai.d v'culcl you C;j i.3, no to th a best oi: ycur 
roco?J.c ctim, what \rc.z said? 

A Repetition c? what l jv.rl told yen, rhich is that 
i.j\ero would oc a poss..oilifcy of a pi'! 1 :?! Cable business 
to purchase stoch in :: i;iy.r:: r ;.‘.r.l institution t\~t the 
stoc v . was selling to the yrMic r.t cras.V’erubly losr 
tlr.n the boo!: value o.'i that iiutitutics; •. 


Q 


V/as there ary raention c t t!. at - c r \o\. <?5 
sicn of my particular financial institution or in® 


« citutioiis? 

A The first discussion. was <»«=• 


fjR« WILD; The cnsifor ?.3 yec? or no.,. 
A Hepoat the question. 

(Record read.) 

A Yes. 


Q Identify them, please, 

A Mr. Wcchtell, I couldn’t reueabsr then. V/e 
c:scussed nany of them £rca public znl published financial 
sf.p. tomcats that mo had, and to vciicabar cny one? of 
them, I can’t do it at this time. 

Q Con you remember any of thorn? 

*' Iiiiwihoi'iio .• j.iii.nciul Corporation, 



A 380 


Excerpte from Deposition of Jerome Zimmerman 


Z:\-nciT\sn 



Q Any others? 

A I Siu not sure, but I think that NJB was mentioned. 

Q Any others that you recall.? 

A Not by specific nanes. 

Q You say or I think I understood you to sr.y 
that you discussed *»- 


I think I understood yon to sr.y that you had 
financial information present with respect to sr:ae 


of these ccripr.r.ies 

correct? 


t.h.ich you wer-3 discussing, is that 


MR. KILO: I object tc the fora of the 
question as repetitious. If you have a direct 
question, I will porn it him to sjiswsr. 

Q Did you have financial information present 
at the aiosting with respect to any of the companies 
that you were discussing? 

A Yes. 


Q Who brought the financial'information to 
the meeting? 

o 

A Mr. Davis. 

Q And did you hero financial information there 
to the best of your recollection, with respect to NJC? 

A I don't recall. 


"• vlieu 


Q 


Mi at was the nature of the financial 
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Zi-; roman 

ycu say you don’t rocall, on I correct that you don’t 
recall ojio v.ay or tiic other, you nay bave and you nay 
not ha n . r 3? 

A That is correct, 

Q What was tho nature of tSi-3 financial, infor 
nation that was there? VJas it 

A Published quarterly annual rc:oorts. 


* * * 

30 * * * 

Q What was tho outcoac of that first neetirjj 
to your best recollection? h J cs anything decided? 


A 


A 


A 


A 


A 


Ziuaoman 


31 


Ho, 

Q What happened n?.xt with respect to -- 
There was an additional-meeting, 

Q And whore was that? 

7/o went over additional -- 
Q I said v/her.' ? 

V cn sorryc 

!fr. Davis T office, 

Q I/hon vac that? 

Approxiaaicly cue to four Ictvr. 

* * * 
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A 


Q Ifno vus present at the second meeting? 

Mr, Davis' end :!v, Zivnemari, 

Q That ?.3 yow.rsolf, is that correct? 
Correct. 


Q /j;ybccy el so? 

i« 4*0 o 

Q FoeId you tol2 no what was said at the 

second ic30tii:g? 

A Virtually the sera conversation with a possibility 

of narrowing down potential financial institutions* 

w 

Q Was NJB mentioned at that second meeting 
as one such institution? 

A Possibly, 

Q To your best recollection? 

A I have no positive recollection, 

Q Fere there ary financial o:; other information 
with rospcct to any of those targets, let no v.c j the 

word "targets.” I think we can all understand what we 
are talking about, at the socond meeting? 


* * ¥ 


A 
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19 

20 
21 
22 

23 

24 


Q Now, do you recall vhother any information 
regarding any potential target company was present at 
yov.r second mooting? 

A There wa3 irfornation available, ye 3 . 

Q And do you recall the ratine of that informa¬ 
tion, was it anything more than had been available at 
the first rooting? 
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A Only additional quarterly or seal-annual state¬ 
ments that havo been published, since tho first 
r.cetinjo • 

Q In other i.ords, anything additional that you 
recall was simply later in tine a3 distinct from more 
ci* •• 

A Later in time, the sane type of in format ion 0 

0 !ftat Iran decided if anything at Shat second 

A nothing. 

Q I5id you call a halt to tho r.atter or did 

you centinto -» 

A Continued to discuss the natter., and continue to 

accumulate additional information. f 

m 

Q And who was going to be doing the accumulating, 
you or Hr. Davis? 

A Mr. Davis. 


* 


* 


* 
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Q Khat happened next? 

A A thiTd meeting. 

Q And when was that? 

«r 

A Approximately ono to four r/eeks Inter. 

Q Ko had a pood deal of spread in those lapses, 

$ 

and can you attenpt to fix when the third meoting took 
place in terms of a calendar date? 

A No. 

* * * 

36 * * * 

Q Whoro did the third meeting take piece? 

A Lunch. 

Q In Atlanta? 

A Atlanta. 

Q YJho va3 present? 

A Hr. Davis end I. 

Q 

A No. 


Anybody else? 



3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


A 386 

Exoerpte from Deposition of Jerome Zimmerman 

38 * * * 

Q 'fould you tell fchat t/as discussed at 
that luncheon mootins? * 

A No particular target, but at that tine, we dis- 
cursed ways and assens of raising the funds to obtain 
our objective. 

Q And toll no what :;ys scic. on that subject? 

A We discussed alternative methods of raising fund*., 
Q What vcto they? 

A Hr. Davis advised that he would, attempt to talk 
to various financial institutions thet he ~as familiar 
with, and had worked with, to see that if he could 
handle tho deni by himself, .end alternatively, if he 
could not, what I could work up in tho way of a method 
of raising tho funds to obtain our objective. 

, Q. And di <1 you talk about any such possible 

i 

way that you could work up? 

A No. I told him that 1 would think about it and 

.advise hia. 

Q But there was no mention at all of what any 

such usy night be? 

A ... No. 


* 


* 


* 







29 * * * 
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Q What happened rjsxt? 

A There was an extended period of time in which I 
didn't hear from Mr. Davis other than casual remarks 
at the tennis court or otherwise, that ho was working 
on ways to finance this particular idea. 

Q Did you do anything that interim period? 

MR. WILD: Please allow the witness to 
complete his answer. 

Q I theu.jht you had. lied ycu, or not? 
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A At that tiiac, I thought ho had abandoned any . 
efforts on ny part. 

Q Mu>n you nay you had thought he had aban¬ 
doned any efforts cn your part, what do you near? 

A That he was dependin'; on rene ether method of 
financiaing -- 

Q That he would cone up with? 

A That is correct. 

Q Did yea do anything in that ip.torim period? 
A Mo. 

Q Did you givo any thought to how you bight 
work up financing? 

A Mo. 

Q Did you talk to anybody about how yoja sight 
work up financing? 

A No. 

Q What happened next? 

A Sonstime in April, he advised sc that his attempts 

had not bean successful, and would I contemplate a 
method in which we could raise the dosirod money for 
this business venture. 

We discussed the amount of money needed, 
and I told him that I would try, that I was not 

posxciv .3 that i could co it, because it itwj a very 
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41 


unusual situation, and I was just not fcrii.liar with it, 
Q Where did that discussicn that yen fix es 
being scp.otiri-s in April tahe place? 

c? 

A If I recollect, it was ir. Mr. jJavis* office. 

Q That would tc a fourth unoting, is that 
correct, in the chrouology that \:s hava bean tiacing? 

A To the best c£ ay recolltcfcior. it would bo a 


fourth rooting. 

Q Wr.s anybody else presentV 
A Ho < * 


* * ¥ 
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Q Did i'-'r, Davis at that tins shew you any 
memoranda or plans or anything else with rospoct to 
this proposition that he had boon discussing with you? 

A Nothing more then financial information, 

Q Financial information with respect to 

what? 

A Publish^! financial information, 

Q Uith rospoct to what entity < 

A What we discussed prayiously, 

Q I’i-h respect to T!,'.D? 

A Yes. 

Q Anybody ~<=» any ether entity at that time 7 
A There was seise other entitios, but I don't recall 

the nanes, 

«► 

Q But in April, there still were seise othex 

entititles, is that correct? 

A Yos. 

Q Were thoy REITS? 

A I don't recall, 

Q ILicuso me. 

A I don't recall. 


Q Thoy nay havo and they may not have been? 
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* * * 


43 


48 * * * 

Q Do you recall anything olse that was dis¬ 
cussed at ycur fourth mooting wit/' Mr. Davi3 which 
you place as being in April? 

MR. WILD: Lot oe just for purpose of 
clarification, tho meeting we ere talking about 
at which we had some testimony, the one that 
was placed in April, is that correct? 

MR. WACKTELL: Yes. 

(Record read.) 

A Mo. 

Q You say that you discussed the amount that 
would be needed. Would you tell me vh*t the discussions 

wore or thet score? 


f m i • * P ^ ' 
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A The discussions vere v:o would need approximately 

a million and e quarter dollars* 

Q And vas there any.discussion of hov that 
sum was calculated? 

A That the — in relation to the steel: value, hoi? 
iicny shares would be needed to influence and possibly 
control the company, 

Q What company were yon talking about? 

A At'that particular tire, i?3 were talking about 
IIJB. 

Q And would you toll me what tho ttro 
multipliers were, stock value as against number of 
shares that you discussed which resulted in a — 

MR* WILD: Rephrase the question, - 
A What do you mean by multipliers and -• 

Q That resulted in the product of a million 
and a quarter? 

*- 


* 


* 
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/. I (’.oil 1 1: W'kiTStcjid whst you ram ty multiplier „ 

Q Yc i sr.id thr.t you diiccucsid that you would 
nr::(l ayprorciretsly a end n quarter 4cliars? 

A Vos. 

Q /.n.d that thio ucs revived a.'-. by tr.b .ug i:;to 

account two fneters, rtcck value, end hear n-ir-y shares 
weal! be needed for the purpose you havo indicated, I ca 
asbir,;; you sreply, v;hct vss the? dollar rsiouiit of the 
steel, vain© yea Wvro discussing, what *]cro the r.unber of 
shares you ware discussing? I will end the question 
right there. 

A At that particular tine, the stock value was between 
five and six dollars a share. 

Q And how many shares wore diking about? 

A To sty knowledge at that time thc.t there was epproxi~ 
ratoly 1,250,000 sharos outstanding 1'rca the latest 
financial information that we had* 

Q How nany wero you talking about buying? 

A We will take a Billion and a quarter dollars, less 
•r• pio.’.i,..atoly f jji. ,000 f . j." t j‘;/"iasos, you l ould end up 
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with shout a 2 'illicn one. We expected to buy it 
on aargiiij so that v;e would have approximately $?..2 
million, and if you will divide the niciber of shares 
into $2.2, you ~*ill have an approximation of how aany 
shares ire intended to buy. 

: (cont:V;;r.sd on nrr.t pcgc.) 


0 


\ 


5 
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Q Mr. Zicncrti'an, I navo assumed e. cotal pur* 
ch?r^; price of 2.2 Trillion dollars. I have divided 
t» bf fivo end a half dollars a share, being the ccan 
betreen the five to six dollar xa..go that you indicated, 
nr.d I have cor e up nnthcnr.tically with quotient 
of $«0,0Q0. 


Mr:;, is that 34Cj,.OG0: :'.s fchai the rpprexi- 
raately nuaber of shares that you and Mr. Mavis were 
discussing at tint r-,acting? 

A No, we thought it :;ould fcc loss, because when v/e bought 


c? 

it, we figured that tho stock would probably novo up 
beyond the five aud sik dollar range that it was in; and 
when wo calculated it, we, I think used the figure 
in tho neighborhood of seven dollars. It was approximately 
300,000 shares which would have been twe million one. 

Q Now, you testified that — withdrawn. 

You had testified before that you discussed 
the amount needed and you have now testified that your 
discussions were th 3 i approximately a million and a 


quarter dollars would be needed which would result after 
expenses, and after 50 percent i.ar.-in in available funds 
of 2.2 million dollars. 

Was it tho million and a quarter that Mr. 

Davis was requesting you at that time to raise? 
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Q Was tho million and a quarter that Mr. 

Davis vas asking you to see if you could figure out how 
to raise? 

HR. WILD: Answer yes or no. 

A Yes. — 

Q Was there any discussion at that meeting as 
to who or how the anticipated 1.1 million dollars of margin 

‘ 'Y 
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S3 


dollars would be raised? 

(Question rorid) 

SIT. WILD: I object to ths fozn of the 


question. 

Q VJa 3 tbero any discussion at that tino as tc 


\:ac woi-ld errands for the r.nticipntcA 1.1 million dollars 
ox mr.rji^. borrowing? 

WILD: I object to ths form of the 


question. 

HR. WACru ELL: I will st?.ad c:i the ruestici;. 

* 

121. WILD: The witness cay answer.* 

(Question read) 

A Yes. 

Q What was said on that subject? 

A Mr. Davis was talking to -- advised ue thet he 
was talking to one or aoro people. 

Q Did ho identify any of tho'a? 

A The only one that I recall him idantifying is 
Cantor and Fitzgerald. 


Q And what did he say about thr.t? 

A That they would bo the daalor-brokcrs, and would 
attempt to arrange the margin requirements. 


* 


* 


* 
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Q Did ho say what ho rucat, Cc.r/cor, Fitzgsr-.id 
-?ould fco doing as c "dealer-broker”? 

A Tlioy waro to advise us on tho purchase of the 
stock, and would also purchase stock i.n the third market, 
since they were not registered security dealers. 

Q Did ho say anything else they would do? 

A Nothing that was not mentioned previously. 

Q By that you mean, arrange margin financing? 

A That haa been mentioned previously, yes. 

* * * 

61 * * * 

Q Nov, with respect to this cue and a quarter 
million that was being discussed for you to see if 
you could attempt to raise, was there cay discussion as 
to how you would go about doing that, c.t that meeting? 

A At that particular mooting? 

Q Yes. 

A No. 

Q You testified previously with respect to 

that, that you told him that you would try, but it was a 
"very unusual situation.” 

MR. WILD: Tho record will spo r.Y for itself 
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as to vhcc tLo previous testimony had bean. 

Q Hlist did you rexe. to t hou ycu told Mr. 

Davis tint it was a very vnnsu&l sitvf.i::.©n? 

A My previous expsricr.co had been :.n reel estate 
ventures, and this ims completely new *:o me in relation to 
S5C rules end so forth, *I?.o wfetlo ver.tare was different 
fron a rod estate venture. 

Q tv’as there a discussion e.s v.o Sl-.C rules ?.t fch;.: 

uostir.jT 

A Wot at that meeting, no. 

Q Was there anything saici as to possible ways 
in which you .eight go about trying to raise tie eve and 

c quarter million dollars? 

A Wo. 


* * * 


ONLY COPY 


A> /ft I! 
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Q Did yon indicates to hi*a that you had. tho 
financial resources, and were contemplating seeing 
whether you ucnted to cone up with tho on® and a quar¬ 
ter aillion yourself? 

A No. 

Q Did you discuss with him you contcmpfated 
seeing if you could raise this from othsr people? 

A Yos. 

Q Did you indicate to him ei ther by cas^e or 
description any of the people or persons that you wore 
talking abort? 
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A Mo. 

Q Did you have any diuctssioa as to how you 
world 30 about. rr.is3.ag it, rhr.t yo*i world need in 
order to do so, in forms of inforaatioa, g.ii'lanco, le^al 
guidance or the t/es anything of the nature dis¬ 

cussed at that .testing? 

A Not at that -'.eotirg. 

Q I was tao rat tor iefc, that you world 
thixJi abort it, or you would tal:?; ocu.idi:a^;a or what? 

A 'ft world have a fifth mooting fit the attorney’s 
office. 

Q lofreon -- 

A Appro::i:rxtoly a fifth, aaetiiig* I can’t define. 


* * * 


ONLY COPY AVAILABLE 
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0 i.’o’s when did the seating tc\o place 
in t! 2 icvyox’s office? 

A Approximately the ?.lst, 2 2nd of April. 

Q Do you Uavo any r~:j of filing the diio? 

0. - K.^ft 

/ » — ** k *'o / ' . ■ * * • ’ * 

Q Co yea ;*?,T3 r;ry ray of fir.-.ir.g tbs da to? 

A I couiv nr-I: :y cvtn.s;;! :lr .'.tlcava. 

r . .. , . * ... .*.* . .-.«*• 

C- V t - -i A c.A. 

A !i recall of r.o ether tv./ to fit that date. 

Q 

A Counsel, Jarvis Levensot. Davit. Rock. Draco Davis 


Who war. present? 


end tyselz. 

# 

Q Anybody else? 

A Hot that I recall. 

Q Is that R-O-C-K? 

A Yes. 

Q These aro both fron the la:; firn? 

A Yos. 

Q What is tho cans of the la:/ firn? 

A Kr.fls, Holland, Lsvison Q Gibort. 

Q In tho period prior to that nesting, did 

you do anything whatsoever with respect to seeking to 
ascertain whether or not you would be able to raise 
the million and a. qvartor or ovy part thereof? 
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A 


A 


!'o. 

Q 

I’o. 

Q 


I'o. 


0 

v v 

i: >. 

O 


Did you 'os.ll; to euyov; dy about it? 


TiJ you tr.,11: to r>r_y>:ody about it? 


Die >o- talk to : i:i!oi:iC oti ess-ocii 


II,,..-. -r-c-. -A - '• ••■V.- t'o/- 

!'?.. T ? ~:: D: Ob j cr.tici:. 

l.V.t.T- lb?.: «.*br.t [-?ci:rc " 

;a. 171 ID: PriirrJ.tsc. 


tir.;;? 
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Q Mr. hr.c cv:>r puvci.cr -d-any 

3ioc!: c? other securities of any anility cthor than 

vr y 


A Yos. 

Q Can yes idonti^y the orzti.ty or out it?, os 
involved? 

A I an not familiar with tl.cn e 

I just havo laioalcdgo thet there has been other 
shares purchasedo 
Q When? 

A I don’t know the exact dots. 

Q Recently or at tha incept:, or. of the coapeny 
A Between tho inception of the coi»pmy a and today. 

H 

Q Do you. know vhot! sr -= is ti c entity or 
entities an HEIT or KBITS? 

A Koo 

v Q Do you know the total dollar amounts so 

invested? 


A 


Ziiajsarzian 

No. 

Q Do you hnvo any approxiaation? 
No. 


¥ * 


76 


A 
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Q l‘To Zn.iP.oman, other than D^Z, would you 
£cll no i.'i ;*nZ corporation, corporations cr entities you arc 
cffilliated with? 

w 

A What do you refer to by entities? 

Q Partnerships, joint ventures, business trusts, 

or othor business entities of whatsoever description* 

MR. WILD: I pa going to object on the ground 
that it is irrelevant. I will allow the witness 
to answer. 

(No response 0 ) 

Q Proceed, please, Mr. Witness. 

MR. WILD: You way answer the question. 

A I au president of a Apollo Fore st Products, 



ft 
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I r,a vieo president and assistant secretary of D-Z 
Invest.ant Company, 

I an a parir.sr in 14th Street, 


X am cn tho board of governors of the Standard 


Club. 


I United ny opiosticn to business affiliations. 


Kt<> ?.ir''.o-mr.7i, 


I beg your pardon, 

fo public institution or social institutions. 


is that correct? 


Q Kot undor my present questicn. 
r.sdofiuo it for no again. 


Q V/hut business entity, corporations, joint 

venture, partnership, individual proprietorship or 
the liice of a business nature, nr© you affiliated with? 
A I ea a licensed real 03tato salesman for t.Ke 
First Fidelity Realty Group, 

Q Anything else? 

A I am presidont of EQL Services, a dormant 
corporation, 

Q You cay a dormant corporation? 

A It is not active, 

Q When did it become dormant? 

A Approxf r-1: ly tho first qr liter of 1973. 
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1 ii.ua era an 

HR. MARSHALL: Read back the question, 
plense. 

(Record read.) 

Q Anything olse? 

A I ffii thinking, Mr. ’..'cchtoll. 

That is all I can 'recall at tho present tine, 

Q What is 14th Street? 

A A real or.tat", syndication, o /nership of a oiece 
of property. 

Q l.liat is yev.r position with that? 

A A partner. 

Q General or United? 

A I do not know whether it is a goneral partnership 
ot not. 

«r 

Q When did you become a partner? 

A Approximately February 1973. 

Q And you continue to be such? 

/ 

A At this ncsiontp yes. 

Q Arc any of the other officers, directors, 
stockholders, or noto holdors of D-Z involved in any 
way in 14th Street? 

A Yes. 

Q And would you identify who those are? 

Ycu rculd have to furnish rua a list, so I ccn 


A 
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identify thca. 

Q Is Mr. Cr.vis? 

A nr. Davis, personally? 

Q Yes, first. 

A I!r. Davis personally is not involved in 14th 

Street. 

Q Security Morager-ent? 

A Yes. 

Q Whnt is the role of Security Manageaont in 
14th Street? 

A Partner. 

Q Either of the Mr. Dcrkoir., Mr. Ralph or 
Mr. Saul Becker? 

A No. 

Q Erccopt indirectly via Sec urity, is‘that 

correct? 

MR* WILD: Objection to the fora of the 
question, 

Q Are you aware that they are affiliated with 
Security? 

A Yes, 

Q Any involvement that they hive in 14th Street, 
to tho be3t of your knowledge is via an indirect involve- 
nint via Socurity, is thot correct? 
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A Yes. 

KFU WILD: To the ov.tnnt that it doos not 
^require a conclusion,, I '/ill povn.it the 

witness to answer. 

Q M*'o "roll? 

A No . 

Q Mr. S'; phi or? 

A Yes. 

Q Nhat is his position? 

A Partner. 

Q Tho seno typo of partner :.s yourself in 
security? 

A Yos. 

Q fir . Lovo'.f? 

A No. 

MR. WILD: Who did you -- 
Q Mr. Levev? 

A Ho. 

Q Dr. Huvold Lovin? 

A Yos. 

Q Tho sano typo of partner? 

A Yes. 

Q Mr. Jacobson? 

No. 


A 
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Q Mr, iiainbevg? 

Yes. 

Q Mr, Feinue.n? 

NO. 

Q How ranny pnrtr.ova eve thcro in 14th Street? 

KK. U1J.51: I an goin;.; £o object as completely 
ivrolcvcr.t* I ani £oi:i3 to allow the witr.ee s to 
answer. 

I ecu*t xor.cv.bcr the er.sct nr.'be:*. 

Q Cr.n yov. give j:o ymsr best npproxir.cti on? 

Yon. 

Q Who originally forced 14 th Street? 

My attorneys• 

Q Ifnoso idea was it? 

(continued cn next page.) 
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10 

11 

12 

13 
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2:1 r:an 

A Pioi’.so explain, to us vhrt you ma 
by — what you noau by the oveofcion. 

0 T.:i the re? ? uay that yon '"a 
rnspoct to i v -a„ fcv./ I>*-2 is an cnl';roi; i.h 
discussions that yor. hrd with Hr. Davis 
a: hi: .;: you vith vreyr a j to 14, who Ufr.ro 
origin.!Iy -*• 


y *•* • 


0 rv.vT r*. yee •..'rat out r -.1 c 
vzcyl o, ir i’:nt ccm/ect? 

A Correct. 

Q And hot/ r.rsii did each o: *:fc 

invest? 


* * * 


59 

u specifically 

r eribed rith 
of certain 
. I cc sicply 
the ncvi.ig forro 

••/listed the other 

ir. other people 
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Q -- otlior then yourself aact Security? 

A I hevo no records available to iso now to giro 

you a specific cr.sv:sr. 

Q Would you give no your beat recollection? 

A By person? 

Q tfoll, let’s talco Mr. Sophlor. 

A Approximately 20 to $25,000. 

0 I5r. Levin e Br. Levin? 

A Approximately ;?:*, 003. 

Q f-'r. t/cin'asrg? 

A Approximately 45 to $S0,0G3. 

Q Is 14th Street a limited partnership, to 

your best knowledge? 

A I don't know. I don't recall. 

I<El. WACUT3LL: I call for the production of 
the partnership agreement of 14th Street, and a 
list of the partners, together vith the amount 
invested by each. 

Do for. 3;.i:t 'irnstoos Exhibit 1 for 

identification is Schedule 13(d) dated May 3, 

1974. 

Defendant Trustees* Exhibit 2 for identifica¬ 
tion is amendment 1 to Schedule 15(d). 

Defendant Trustees’ Bxhibit 3 for identifi¬ 
cation is amendment J:o. 2 to 13Id). 
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And Defendant Trustees• Exhibit 4 for 
identification is criesdr.ont No. S to Schcdulo 
13(d) 

(Schodulo 13(d) dated Mrv y 3, 1D74 is 
aarkod Defendant Trustoos' Exhibit tlo.l for 
identification, this date.) 

(Anor.e-J!snt 1 to Schedule 13(4) is narked 
Dofcsdnat Trustees* Exhibit lie. 2 for idontif-.ca¬ 
tion, this date.) 

(Aaen&aont 2 to Schedule 13(»l) is narked 
Defendant Trustees* Exhibit No. 3 for idcatif caticu, 
this date.) 


(Aiaendnont 3 to Schedule (13 el) is narked 
Defendant Trustoos* Exhibit Ho. 4 for identification, 
this date.) 

Q I show you a document which has been narked 
Defendants' Exhibit 1 for identification, and ask you 
if you can identify it? 

A Mr. Wachtcll, did I advice you that during- a 
landing in Ocnha, I lost 30 percent or more of ay 
hearing, and when I request you to repeat it, it is because 
I hear your voice, but I do not distinguish Oho words. 

Q I will attonpt to keep k y voico at a higher 
level then I usually try to do. 
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A Zt is 2 ’»ot that, if you will look at wo directly 
when you ask a question, thoa I will understand it 
better. 


Very fine. 

Can you identify t?ic document that 1 hevo 


placed fcoforo you? 


Ml. TJILD: Give IGr. an rpportuaifcy 


to cTtr/aiae it. 

A This is a Schoc.uie 15(d). 

Q And directing your attention to pa go & ^ 
thereof, Is that year signature? 

A Yes. 

Q Did you read this document before you sigaed 

it? 

A Yes. 

Q And to the best of your knowledge and belief 

at the tine you signed it, was the information sot forth 
true, complete and correct? 

A Yes. 


Q As of tho state of your present knowledge 
and information, is there anything in fast statement 
that you ‘would change, speaking as of May 3rd of 1974 
the date in which you apparently signed this? 

MA. It is not clear to mo uh&z your 
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question is. 

MR. V'ACiiTEJ.L: I am asking the witness -- 
tho witness has testified, and I hoar his testimony, 
that to the best of his kiiotficdgo and belief, when 
ho signed it cn Hay 3?d, it was truo?complete and corrc 
niid Z a shod him if any infomati.ezi has cc:;-.e to his 
attention since, that would .lead h;\n to went to 
change cnyt’iirj in the 15(d) Solr.dr.lc. 

Mil. WILD: Eased on inforr.ctdcn -- 
irR. UACriEI.L: Based on frets as it existed, 
ns of the date ho provic'aciy signed it. Key 3rd. 

1!R. WILD: Not -- 

?1R. WACHTELL: Not subsequent evants, as to 
anything he has learned since, which cal:«s hia 
think that there is something that he would dcsiru 
to change as at the date he originally signed it. 

MR. WILD: No objection. 

A No. 

Q So I ta.ro it it is still your present knowledge 

\ 

and belief that the inforcation set forth in that state* 
nsnt is true, complete end correct as of Hay 3rd, is 
that correct? 

A Correct. 

Q Now, what building does Kl:h Street own? 
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A I don't fr.nov? what building thoy own, sir. 

I bog your pardon, 14th StreotT 
Q Ycc. Vho partnership that you have been 
testifying about, vfhat building does it oun, you testi¬ 
fied it owned a building? 

A I bog year pardon, 1 never said it owned a buildii:/:, 
I said it owned real estate. 

Q Excuse ir.o, were corners of a pioco of property. 
Was it a building? 

A The original purchase of 14th Sfcrcot was not 
a building. It was vacant land. 

q Has 14tTi Street purchased my other property? 
A Yes. 

Q And what typo of property? 

A An apartaaont building. 

Q Where? 

A Contiguous to tho original piece of property. 

Q Has the original p 4 oce of property been 
constructed upon? 

A No. 

MR. WILD: Lot tho record A*o?lect the 
entry of Michael W. Mitchell, Esq. 

Q Prior to signing Defendant Trustees' Bxhibit 

1 for identification, had you ever signed any other 
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Schedule 13(d3 ~ai fch respect to cny corporation or 
onhity? 

A f:c. 

Q Hcv long had you Mr. Davis? 

A Approzir-fitcly tv;o yonvs as of -- approximately 

tr;o years. 


tro 


A 


Q As 
years 8 can 
Correct • 


©f May of 1974, you knew ?iin approximately 

t is nlir.u you ere scyi- 2 'j? 


Q Hail yo?. over had tvay badness transaction 
with Mr, Davis of whatsoever description prior to the 
hrnusaction '.fhich led to the formation of D-Z, and 
othor than 14th Street? 

A No. 


Q t/hat knowledge or information do you have 
as to tho nature cf Mr. Davis* business or business 

affiliations? 

» 

MR. WILD: I object to ths form of the 
question. It is awfully broad. 

MR. WACHTEJ.L: I don't sao whet's broad 
about it. 

Q Ans-jjor the question. 

A In the real ©state construction and development 

business. 
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Q That is your understanding of tho business 
that he was involyod in, is that correct? 

A Correct. 

Q And is it your understanding that Socurity 
uas tho principal entity through which that business 

was conductor? 


A Yes. 


Q Hhat is your understanding of Mr. davls* 
position with Security? 

A Chairman of tho Board. 


A 


A 


A 


A 


A 


A 


A 


Q Uhat Glso, if anything? 

That’s =:y only understanding. Stockholder. 

Q Do you know how such stock he o : rns? 

No, sir. 

Q Do you have any information on that subject? 
NO. 

Q Have you over askod? 

No. 

Q Do you know if anybody el30 owns stock? 

p 

No. -- I bsg your pardon, yes. 

Q Who? 

Ono of the Bockors. 

Q Do you know which? 

No. 

Q Do you know how much stock one of tho Beck 2*3 


25 
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o', ns? 


A 


No. 


Q Kt/o you ever participated in any real 
estate sy clicati.oc other than l‘<vth Sfcroot? You or 
any entity in which you are principal in interest? 

IfR. ir;V0: I will object <;n the gromd 
of relevance, but will permit tho witness to 
answer. 

A Posevibe tho were syndication to to, ns you 

understand it. 

Q t bolieve I css taking yoar word. You 
testified t’nt 14 th STroot wen .**, real ©:;tat© syndication 
Involving nn ownership of a piece of property. 

JtR. WXLP: The record will stand as to whatever 
the testimony ray be. If Mr. Zimercan frs unable 
to answer tho question, without your definition, 

X understand hiu not to 

Q Why don’t you toll 120 , Mr. Zinsenasa, what 
you ueant in your previous ansvor when you used tho 
tern real estate syndication with reference to 14th 
Street? 

MR. WILD: I m not at all sure, Mr. Wachtoll, 
that, that word was used. 

MR. WACHTHLL: Pino, I ar quite sure, and 
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ay notes reflect it, so let's cove ©a. If it. 

wasn't, it wasn't, but I cs quite sure it was. 

I£i. 1IILD: Hr. Ziisr.ornan recsllod having 
used the word or the phrase, real estate syndication, 
I have no objection to his r.chrisirg what ho under¬ 
stood t± 3 t phraso to neau whoa ho used it. 

A I used it to no an n group c£ usriually -- of 
people sutucliy known to each other, purchasing a 
piece of property, because the value is o::ccssivo 
for ono person to engage in. 

Q Is it ycur understeaidicg of tho vorc'l real 
©state syndication or thevords real ostato syndication 
that the voids require that all of the participants 
be cutually known to each other? 

A All real estate transactions I have Bade have 
been under those teras. 

Q Putting aside those that you have cade, is 
it your understanding that th© words real estate syndi¬ 
cation necessarily require that nil of the participants 
bo mutually known to each other, in other words. are 
ycu ewctq that the words r.ro used, and that other people 
of real estate syndications were participants cro not 
necessarily nutur.ily known to each othor? 

A I nn not evaro cf that. 1 havo novar been engaged 
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in it. 

Q You have never heard of any? 

A I -- 


Q All yc'j.r years ia the reel estate nnrist, 
hr.vo you over heard of real estate syrdications being of fere 


to the public? 


A I have seen tie -.;ovd used, but l have aover been 
involved i>i it. 


Q That wasn't r :/ qi’.estica. f!y question is 
whether you had been svnro that real astato s^dicatier.s 
era oftea times offered to Qonfoers o£ the gcnoral public 
or large groups cr others? 

A I have seen it in the sowspacers, yes. 

Q How, ia tcivss of any real estate syndications 
that >*.« have previously boon involved ia, ara tuero 
othors other than 14th Streot? 


A Currently outstanding? 

Q Ho. Curxontly outstanding or pre-existing, 
and no longer outstanding? 

I©. T.'ILD: Objection oa the ground of rele¬ 
vance, the witness may answer. 

A I don't recall any at this scow.eat. 

Q Your best recollection as you sit hare now 
is that 14th Street was tha first real estate syndication 
that you were over involved in? 
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Q Untior the heading for your ntr^, it says • 
pr iVfciiO *or p J jJi'v l./C^ co f )* i —j• 

Would you describe that principal occupation 
in sorreunat core detail. 

Ml. WILD: I object to the fern c£ tho 
question. I trill pcrs.it the witr.css to assuer. 

?Zl. VJAGisTHLX,: I will withc.iT.w the question, 
end re. ord it tor the :::-. .v.i 'i. 

q Did yon intro any t usiccss occupation between 
of 1932, ctid "sbrrary of 1573 other thee private 


'.r/os tor 


A I X7»3 pros!dent of Ef-L SrTvicos. 

Q Other than that? 

A I was a consultant, business cons til teat. 

i 

Q In vrhnt industry? 

A I x/as not engaged in any private consulting 
in any particular industry, but in the field of sacagc- 
raent and manufacturing. 

Q Did you have an office as a consultest? 

A At ny hone. 

Q Is there cry rocson why in preparing Schedule 
A you emitted any reference to that occupation? 

A Nothing other than I aia not prosontly ©ngr.god in. 

Q Is it correct ... - ya j u.v~:<r stood that 

the infornation ir. Schedule A ua.s net Limited to present 
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occupations, but included i:I;o pest ter. ysavs as well,? 

A In reading Schedule. A, it says information re¬ 
garding the present principal ccci.pr.t? :-a in c material 
occupation for tao past ten years. I did not consider 

- v ^ o'» •V' 

. . v« few »-»'». •», V-* - A fe> .. ' %• »- ./ C- «..k »> . fe • 

Q Did you set iresro r.s a fciisiaess consul teat? 

A Yes. 

Q Uould you /© us the order of tv juitud© 
ox tf?a gross lucerne chat ycu realize S> ,.s a inuicass 
consultant in each of the years from Jura 1963 to February 
of 1973? 

A Approximately $S3 9 vOG. 

Q ’.shut was the total spaa cf Vi e in which 
you acted as a business car. sal teat? 

A Approximately six months. 

Q And what was that period, which sin months? 

A Eetvoen 1970 and 1072. 

Q You can't pin it dci.a any uoro, is that 
correct? 

A I don't recall the exact c.vtcss, ti t I 1:vc j it 
was fcetveon that time. 

Q But your role as a business consultant wss 
limited to sone infinite six month ox approximately 

si:: north period within that ti e year syr-.ad, is that correct? 
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A I did oao Job. 

Q For one client? 

A One client, and it lasted epprcxinatcly six months. 

Q Anything othe* than thet or.o job, and 
oao clxc:'.t s end Z~,L : did you knvo say (cc-r'atiaa other 
than other business eccTirrr.ticr. other t! an prruafcs 
irivestn? £::zn Jur-.: of .105" to robruary of 5.073? 

f Mr. 

i * i . i.' « 

0 ' ^ / * “ T". ''■] 5 ■ i “ i- 1 * -> r- c? r**? 77 r ’ ~ V 

A r> ^r» • •. ■» ^—; . .»>«•>■ . r. ^ 

t • A (0(4 C • 

Q ho.7 ccr.y cprurtr.-.yt hex?as did It i inngc? 

A Houses, I don’t Ir&ow. 

Q Units? 

A Ur its - anprosirratelg 1100. 

Q Viliat is Apollo Forest Products, Inc.? 

A Lumber distribution. 

Q Are yea a stockholder? 

A Tos. 

Q Aro you a principal stockholder? 

A Yes, principal hioanin* ?o"o tbr.n TO per cor. t or -- 
Q Ho«; ru’.rh do you ot-n in pore •.ata^o? 

A Approximately 35,CC0 shares oat oF 50,000 sheros. 

Q Do any of the other persons who arc affiliated 
with D-Z as officers, directors, stockholders or r.otoholdors, 
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1 

2 

3 

4 

5 

6 


Zinaernan 

hav© any interest or involvement in Apollo? 

A No. 

liR. WILD: ^on seen apart frees perhaps 
businoss transactions -- 

IITl. WACLa.-rELL: Apert from notMnj. 


7 

; 

1 

i 


I said r.n i 

ntorost in? 

8 

! * 

I.'uc 

ther they t;ero - 

- 

? 


Q 

Co any of the 

persons v/Iio r.re 

10 

With 

D-2 

have any relatic 

aship to Apollo? 

11 

A 

Una 

c do yo.i :*.een by 

rolatlcn.-'Iiip. 

12 
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Q Anything# business transactions, ownership, 
c^pioyon. n i, confcrc.cts 7 

A Excuse r.o, Mr. Wuchtell, can v:e do it irord by 


vord? 

Q T’o, lot's tahe it f" xeraliy, is thoro 
anybody r*io is either an officer, director, rtor thole., 
or note holder of !>-7,, o he. a my ! u: or.s t oirtiens 

o£ whntnccwi* c r script it r. vith Ayciic? 

A v r .o 


Q 11>o? 

A — • Security J-it.aase-ijer.t* 

Q And vrhat is that business relaticnship? 

A They are a customer„ 

Q And -■» 

A I beg your pardon, they are not a cust oizt 
directly, but one of their projects is a customer. 

Q For lumber? 

\ 

A Yes, 

Q TJhich project? , 

% 

A I couldn't toll you specifically the nr»e of 

* 

tho project„ 

Q What are the volume of purchases in dollars? 
A What period of tine? 

Q All periods, 

A Sincn incertirn. nincr* P'lV.nnrr 
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Q S5.ncc inception cf the relationship. 
A Approximately $100,000„ 

Q Ard xmm did the relationship of the 
indirect clistener commence? 

A I ceulua't toil you specifically,, 

Q To the. host or yev.r recollection? 

A sivsv- Fahrv.cry c£ 1373, 

Q Does it still cos* tin no? 


A Net currently, 

Q Construction hrs stopped for the tins tei g? 
A Ve c.re not soiling then currently, end have not 
sold then for approximately two months, 

Q Iiy question is, whether construction of the 
project involved has stopped for the tiuo being? 

A I do not know, 

Q Do you know whether the reason for the cessa¬ 
tion of purchase is because they are purchasing from 
s.cnebody else, or thoy arc not using cnat kind of lumber 


right now? 


KRo 1.1 LD: I object to the form of-.trio 


question. Tiro questions in one, 

A I sia not privy to that, 

Q Bo you have any reason to think they are 
purchasing from somebody elso, rather than Apollc? 
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MR. WILD: Objection. 


103 


MR. WACHTELl: O.i what ground? 


HR. WILD: It call3 for speculation. 

MU. VJAGITELL: Doss ha have any knswiodjo 
or ir.forrtr.ti.on or tcu'-jrstaniiTiC belief whathar 
they are purchasing froa scua'jcdy else, other 
tear. Apollo? 

A I do not know. 

Q Do yov he.vo any expectation of continuing to 

sell then in the futuro? 

A Yea. 


Or their project? 


Q How, the exhibit. Defendant Trustee’s 
Exhibit 1 shows 420 14th Street, Northwest, as being 
the office of D-Z. 

A What pc £0 is that ~~ 

Q both on tho cover, and in Item 2 on page 


Is that the offico3 of Security? 


Yes. 


And is that likewise tho officos of Mr. 


Davis and !!r. Ralph Bcckcr? 
A Yes. 


Do Mr. Dnvi.3 and Mr. llalnh Decker rnintMn 
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their offices at Security? 


A Yes 


Do you know any othox !»us:)nes:t entities that 


maintain their office at tha sms :iuite or croup of 


offices? 


r.IU \ir.fJ: Other then Kccuvity and D-Z? 

Q other t* :v: Security, Tt-'Z? !:*«. r.uiyh /•acker, 

and Ur. Dr.vis? 

A S do rot know anyone else *:hnt occupies 5 t r 

Q Is there iny l.aso reta'can D-2 cue hccurj.vy 
c?ul Hr. Davis or Ur. fee’: or, --it' resect to the use 
cx these prcuiscc? 

A I ca not avara t*f one. 

Q Is there my rental? 

A I ea not a'/arc of one. 


Is there civy agreement ivvr the payment of 


any rental? 


A. I au. not aware :f cue 


Does D~Z :.ave any socTotar'sl or clerical 


eroloyeos of its own? 


KR„ VJILD: I will object to \o fom of the 
question. You indicate what you roan of ics. 


own. 


A 


I am not t iare of any 


A 431 

Exaerpte from Deposition of Jerome Zimmerman 


110 * * * 


Q Ed you know, dess E-Z utilize clerical 
employees of Security? 

A Yes* 

Q Do you know whether there exists an* undcr° 
standing or agroo-aent for any payt-ent as between D°Z 
and Security for such secretary assistance? 

A. I an not avraro of any. 

Q Do you know whether there exists any 
agreement between D-Z and Security with respect to 
overhoed expenses, telephones cr the like? 

I tau not aware ox any. 


* * * 


A 
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Q Wkrt, yov.y o: - in.Tomnti on is 

any business r.:ic.. between Kr„ B:ci'or 

and faro Davis? 

A Ralph Hcc?*or is president of Sc r.uri.y liorajer.er t, 
Q L’n you Icno:? ox any ether bi!3.ire3S activity 
that. I-fr, Ralph Anchor engaged in other than Security? 

A I not avare of ;:ny 0 

Q Am I correct in understanding that Mr 0 
Ralph Becker and far* Saul Becker are brothers? 


Q What is your knowledge or information as to 
tho business activities of ?!r 0 Sail Sockor? 

A Real estate brokerage* 

Q 1’r.V'i you had any pri^r business transactions 
with either cf tho Beckers, prior to 1) Z? 

A Business activities? 

Q Easiness transactions of vhatsoever trans¬ 


ection, any business relationship together, against each 
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ether j contracts, rarenasus, sales, syndications, 
offices, anything. 

MR. WILD: Are you spooking of in their 
individual capacities? 

MR. V..'.cn‘i'rtl.l»: V.e have already •** it is a 
good point, '.To h r ildo ;. T o have already pinned 
dc'ai a prior syndication bo ere ~ a this witness 
anc. Security, so e to that extent that non Id be 
an indirect relationship with !h, Ralph Seeker. 

Other than that, ny question is all-onccr’passing, 
!.r. 0 hi.LDt Including in t.vsir capuc.ties us 
officers and directors’ 

MR. WACH7ELL: Yes. 

A I have a real estate salesman's license v'.th Mr. 

Soul Decker’s firm. 

Q That is the license that you. referred to 
previously? 

A If J referred to it previously, that is what it 


Q Do you rccci’.'e compensation frcia Mr, BeckcT 
in a fixed amount? 


Do you receive comaissi era; if you in fact 


35 


are successful as a broker on ony particular trcnsacticn? 
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Ziw.ioiv.'in 


11 


A Net ns n broker„ 

0 Or otherwise as 
A As a realty saiosvsu,, 

q Do you receive a ccar.isoion or n portion 
thercor, in you are successful as a ior .1 estate sale 
in any particular transaction? 


^ Vo - 

.*% iC, 


0 


\ 

Ai-d tires ho receive c. portion c>: such 


cc; mission? 

A Ye So 

Q Hot? lor .3 has that ro?- 3 tirrr>h 5 p boon in 
existence? 

A December 3/572. 


★ 



IIS 
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Q Yes. The gross ccmiaissicns that ycu 

have realised as a real estate salesman in connection 
with Mr. Saul Eockcr’s firm since September of 1972? 
A Hot having records present, my recollection is 
approximately $35,030 to £45,000. 


to prjc ?. of Defendant Trustee’s Enhih 
cation, the statement appears “The vot 
D-Z is oimed in equal shares by Jerome 
Security ricnageicr.t Company, InCc" 


i 


t 1 for identifi- 
ng stock of 
Zimeroan end by 


Hill you toll *20 what that voting stock is, 
what type of stock? 

A To the b3St of ay knevfledgo, it is ccsmon stock. 

Q How many shares do ycu ovn? 

A Fifty shares. 

Q How such did you pay for it? 

A One hundred dollars per share. 

Q Or Five Thousand Dollars all tollod? 

A Yes. 

Q Is it, likewise, accurate then, that fifty 
shares aro owiod by Security? 

A Yes. 


Q Wlitt did Security pay for its shares? 

One hundred dollars per share or five thousand 
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dollars. 

Q Docs D~Z hare -*» Z ’.fill trithdratf that. 

Hot; nv.cii of that ccnroa stock of B-Z u to yea:: 

knowledge, or infc7r.48.ticn, As authorized to be issued? 

* * * 

Q Do you understand? 

A I understand what you a:;o saying re:/. Ky answer 
is I do not Tocazl the total ruaber of shares rut hor i zed G 
Q Does D-Z have any other series of stock 
authorized, such cs a non™voting cnsaoii, a preferred 
stock 8 or any other type of stock uhateosver? 


• z 


c: vi 
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A No. 

Q Does !>Z have any other 
any warrants authorized? 

A No. 


doas b'-'Z have 


It is corr 


'C; that I 




.'.a> certain proiTiisco 


notes authorir. 


A Yos. 


* * * 


Q 


I show you Dofcndant Trustee's Exhibit; l for 
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identification, which is anomhacnt Ho, 3, it is pre¬ 
sumably the docu-icnt you are ashing for. 

A According to Schedule B of this document, it is 
$500,000. 

Q Vo:t, can vo agree that Schedule B to that 
document shot's $500,0C0 of si:c percent promissory notes 
due ;larch 31, 1975, as having been issued, is that 
correct? 

A Correct. 

Q Ky question is, rbat mount vas authorized 
to bo issued of such promissory notes? 

A To my recollection, $1,250,000. 

Q And in what document or documents dees 
that authorization appear? 

A In the private placement memorandum. 


★ * 


★ 
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119 * * * 

KRo tIARSIIALL: The document I eii handing 
oyer to Mr, V/acuioll is entitled "D-Z Investment 
Coapany, Private PI aeon ant Merorrmdtra, f "r the 
issuance of up to $1,250,000 of six percent 
promissory notos due March 31, 197S 0 That memo- 
randuii is dated on tho first page, in the upper 
right-hand corner, April 24, IS74 0 

Additionally, there are throe exhibits 
appended to this private plcccr.cnl memorandum. 
Exhibit 1 appears to be excerpts from the provi 

sions c£ tho Articles of Incorporation of D~Zo 

/ « 

Exhibit 2 is entitled D’Z Investment Company, 
six percent promissory note, duo- March 31, 1975c, 
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And Exhibit 3 is entitled certificate and purchase 
ordero 


I am no*. turning over this document, and 
when I say document, it includes the exhibits 


appended to it, Mr- 
MR, t-’ACT-TCLL: 
ably described by V. 
Exhibit 5 for id z.Y; 


r.c<itcll 0 for inspection, 
X uill Til's.’:: tho dcct' ,-jnt 
riavn.irl?. t.s Zz fondant’s 

i - ‘3- A o 


SO 


(Document ! ’i» Z 1:- .vestnoat Cm.rpw-y 

Private Placement Mt;ro f ' i;as mar* oc Defendant 

*• » — w ' *> ^ «. - - o-V< ^ - wli O ) 

MR, VJ/iCrlTEbL: Lot’s c.djovra for lunch, 
(thereupon, at one o’clocr, tie hearing 
was adjourned for lunch,) 
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AFTERI-ICOK SESSION 

2:15 P.M. 

J 3 R 0 M E 2 I M M H R M A N, x os tried 
z:l-jii;;ation by (cootz«]U3D) 

KT.. UACHTjZLL: 

0 I chcv; you Plaintiff* s Exhibit S for 
ic': ,;vti.£ica»;:loo, end asl; you if you have over ssoi it 


before? 


* * * 


1 here son-i this coc* *:•**«: for*. 


ih:ra ciu you rarst so© rt; • 


122 * * * 


Approximately April if? IS'M. 

0 Die" trrri roid it at that 


I bog -- 


Yes. 


Did you read it at that time? 


T/ho prepared Defendant Trustees* Exhibit 5 


for identification? 

A Tito lev; firn of Kars, Hollaed, Levisoa and Gibort. 

Q Tno participated in tao preparation in the 
fumishi.cn of information to bo Incorporated in such an 
offorir.n circular? 

A Kr. — 


MR. WILD: I an going to cbjoct to tho 


25 


characterization of this. It is called a private 
placement -- 
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hii Lacr; ::;.n 

KR. V/ACHTELL: Wasn't it 
'Ill'): It is captioned 


cent. «• 


Eicuso :.:u, i&aibit 5 P priva 


1 - '*>— 7*^ *> r'l V *V > 


Uho fivrr.lshcd inforvivtioi 1: 
in tliis i.'.c: T:?/r.~y:.''L ~\\t 'i'rv.stcor ! 


j. c. sit .ineat r a ? 

A Arc yor. asfci.r.;; this r/.;cst.icn cM-.o 

ci the let' £j vn? 


Q Yos. 

A Mr. Bevi3 and nysolf. 

Q Ail/body o is a ? 

A Not that X recall. 


* * * 


1Z5 

"Private placo- 

to placcneuc 

a be ir.coxporatoi 

Njchibit £ for 

r they. the. Knob v'S 
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to 


c::j 


Q i 
Its trcpa: 

! ' C 5 £ S ir C i 


iio tl.is 

at ion in tho forn 
ei-dan t Trustees* • 


1 Q'TQV CLOS.lei! S'.ll'O JqUSIit 

in which it Y>rsocni:ly 
ZrJvi.bit 5 for id ant ’.ficr.t 


it; 


bcnrirj c.r/to of April .1974? 

A There u*as an f.:'/jiii"icnt planned. i< hot her it has 
been finalised. I an not currently a*r?are. 

Q iJIisn was an ac'.civir.cRt plortaad? 

A Vi thin on© vrook of its issuance. 

Q ifact v£3, to your bosc tecwJ.edco* tho 
change or changes that ucro plcrmod to be nado by 
such aacn&nent? 

A The roforence to tho escrow account. 

Q Where in tho Exhibit S are you reforming 

vy attention, vhst pa^a? 

A 6, tho bottom of the pago, and tho top of page 7. 

Q Are you talhi-vj about tho paragraph beginning 
with the words ,5 0ther than the $100,000*' ou tho bottom 
of page 6, and concluding i/ith the words ’’shall bo 
returned without intorost” at tho top of pago 77 


A 


Yes 
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Q And vriet trr.s the nature of tho amcndLvient that 
bciv.j proposed, as you recall? 

A That there rould be no escrow account. 

Q You arc characterising something as an escrov 
account, the >:ord escrow decs rot appear in tho pare- 


7 

11 

1 

! 


r.r.d I prefer 

not t:o 

have any chsraete 


ticn. 

a 


Are you 

rr 

that Zhora ucj.'.d 

i- J V> 

jo any 

9 

! 

such 1 

i~ its tier. to 

tas ecu,: 

jar.y’s v.se of the 

P'a-c •; 

jeds 

10 


prior 

• 4 * r r y- ?.'*<• r* ^ 

V- V t-t 4 . .» 

r •> ^ tt 

O «> •» p i. « «✓ 

heir. 1 received? 



11 


A 

Yes. 

♦ * 

¥ 




Was any other chango or changes in tie 
mcnorandun contemplated, as you recall? 

A No. 


¥ ¥ ¥ 


128 * * * 


hV.% referring to inhibit = for ideatiflcit: an, 
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Zi:*:: 2 rr :sr. 


u.. 'j ui i j 

thereof, the 

r:£is trailer.. 


your attention to tto butter, of peg3 7 
caption "Issue of Units urdor small issue 

19 


hr,vo 

euybic". 


Did you and Hr 

any A is cussi c n 
c with restset 


. Davis prior to April 24, 

botroen ycv.vsolvos or r/itii 
to the subject r.ctttr of 


a’, .-. v 


on: 


b? 


A Lot eio road it. 

Q Surely. 

A Possibly one or tuo days prior to April 2<!th. 

Q Asid tjc.if.ld you toll uc uae.t; that discussion 

"icj 

-V * 

A The discussion ucs triih cur lcc:ol firn who 
drOy this cs an origiaal, and *•- 



? 
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132 * * * 


Q r?. did you o.±v 
of this proposal offerin'' c 2 a '.".’.it o£ 
and two yonr promissory notes with m; 
at tom cys? 


:rs tin subject 
erzeen stock p 
" y ether than 


A Mo. 

Q Did you discuss it with 'r.: . lavis? 

hiR. 17ILQ: Please r.ote another aprtat’ante„ 
A Mr. Davis was present v;i?.n it var, discussed with 
the attorney. 


Q Did you over discuss it with Mr. Pcvis 


outside of the presence of attorneys? 

A Ho. 


tfhose idea --res it -- 


* ★ ★ 


*r 


20 


Q 
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Q --to have future offering of units of 
this nature? 

A It was a nutusl decision of attorney, Mr* Davis, 
and Eysolf. 

Q Was any contemplation girai by yourself 
ns to *;ho the potential purchasers c£ snch i-.uits v/oulc 
be? 

A At what tiraop Mr. Wachtoll? 

Q At the tics that it uas c*e'earnicad first 
to have such units in tho future? 

A Hot specifically. 

Q Was it contemplated that in all livelihood 
the people who would buy the issv.o of notes 

would ultimately buy tho future units? 

A Yes. 

Q And was this discussed? 

12*. MILD: With when? 

r*iR. WACHTELL: With anybody* 

Q First, was it discussed with Mr. Davis? 

A An attorney at tho same time. 

Q Docs there exist any agreement or csiec:aonts 
with any of the persons who purchased tho originr.l 
series of notes of D-Z, first let bo licit ny question 
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to agreements in writing, Tthich gives any such parson 

an option or call or other right of first refusal, 

or that have you,to participate in the offering of 

•the future unite? 

A There is nothing that exists outside of this 
doournnt. 


Q So that you arc saying — hy this cearnert ; 
oja I correct, doss not erprcssly state that i. purchaser 
of the original series of rotes v:cu?.d l.rre the right to 
purehaso the future units, is that correct? 

IJR. WILD: Tho dccii^.izit sgcr'xs for itself, 
Mr. tfachtcll. 


A All I 'enow is, Mr. V’achtell, is vLafc I inow is 
In this private pleccr-aat nsjr,orandun. 

Q So tho bast of your isnowledga, thoro exists 
no written agreement, whereby & purchaser of tho 
original series of notos vculd have a right to purchase 
tho future series,if he so desires, is that correct? 

A' 1 would repoat, that there is nothing tiat 
exists outside of this prive.to placement csroranduu. 

Q But it is correct that it we 5 your under¬ 
standing at tho tie© that a purchaser of the original 
series of notes would have such right, is that correct? 

Mi. WILD: I ai4 objecting to tie improper 
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2 in." err; an 


T • 

•K » 


characterization of the prior testimony. 

Q V/ns it your understanding cc the tine, 
back in the latter part of April of i£?4, that sonebod) 
who purchased the notes, tra original series- would 
hevo the right, if bo so desired, to t art.ic5.p3ts in 
tho future units? 

15?.. IT.rn you ary urdcrster. dir s , aro 

you talking r.-r/jut ca tinders tending that ho nay have 
hr.-' *.*ith hi.:."elf or with others? 


MR. VJAC’ifELL: I said his understanding ( 
tv his nine, did he so understand that that was 


what was corienplatsd. 

A My total understanding was in this private place- 

neat eerieranuun. 

Q No, I cr, going £0 insist ca a answer. I can 
read the nsaoran: :.:a. I an asking you if you und3rs£ood, 
and intended bnc!/ in trie latter pert of April of 197^;„ 
that a person who purchased tho original notes would have 
tho right, if he so desired to participate in the po¬ 
tential future offer of units? 

A I have nc thoughts about it at all other than what 

exists in this document. 


Q 


Ani what you have testified was discussod? 
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Q Ucll, \:oro year tuoujhts in any uv.y dif¬ 
ferent than what was discussed, or were yov.r thoughts 

A Discussed \f-.r.rz or :;;.th raou? 

Q You testifiod aboutcortain discussicvs w3 c’* 
Mr. Davis, and witM lawyers on tMis subject, and I an 
s:rply rsxir.?, yev rs-a yrrrr riiarrstandir;] and ir/cen*ior, 
ccntr • ry in r.ay ray to vsrri was tfcja di.3cr.3scd or. this 


SUbjCO'.? 


. ic.s ere —Cu f os u.,3 


personal intention. 

i/.-i. i.ACiTELL: Liic personal srbjsctir© sfctt© 
of Ei:/d, was it contrary to what ho tcstifj.od w.?s 
disevened? 


Q Now, Hr. Zimornar, i would iiko to :*k 
you wit; Tefcroace to Defendant Trustees’ ErU'.bi 5 
for identification, to direct your attention to j. ago 4 


there.'f. 


Yes. 


20 j Q Under the caption '’Business Activity Of The 

21 Cosjany. Initially the cor^jcny intcic is to acquire cn 

22 in:nrcst in a rotl estate investient t~ust, REIT n j n 

23 orbr to retain the confidentiality cf the acquisition 

24 sr that purchasers right he at ti?o rest frrorsbl.: prj/: 

25 

t» cor;.any coos net iut~„d to disclosw tho REIT co2Eoa 
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stocks, end will bo accur ulatod until sv.ch ti r io that 
tha company Is rctjuii’od to di.sci.oso sc.cl: iuferi^-wlon 
in accordance with Section .15 of tho Securitios Sxchc.igc 

Act.” 

Is tho REIT -.I; :ro referred, to I‘oB Prirc? 

A Yes. 

q Ha-j, 2 troaVi Ii':e to circc.t ys~r attention 
to Defendants' Erhibit 1 for i-Vatifieetioa? 

A I don’t havo it, sir. 

Q That is tho 7.5(c) and I pl.ac© a copy boforo 
you, tlia original 7.3 (c) cei i iroued to asa you to 

shot? r*e where in that 131. cl) it i3 disclosed that it 
uas D-Z’s intention to purchase 3C 0,0(0, cpprozi-iatoly 
300,CQC shares of HJ3? 

j®. I, T 2LD: Kr. tfecitoll, the document spoelzs 
for itsolf. I object to the ferra of the o.uestioa. 
I direct the witness not to anaror. 

!d. t. r ACirrn T jlt v ou e?e diracCinR the witness 

not to answer? 

MR. FI LB: Yes. 

Q >lr. Zimer.rtc, direct".ns your attention tc 
Defendants* E:Aibit 1 for identiflection, I would liho 
you to shew ao whore in that document it reflects tho 
fact that D-Z will issue up to ?1,2S£ 1( 0CQ cf iti 6 



A 451 

Excerpt a from Deposition of Jerome Zimmerman 


25 ... j \ it- n 139 

piixcut promissory r-.otos to March 31, 1975. 

\YX. VIL'O: Mr. Kr.chtcll, X raise tb.o sss 
objection, uucl direct tho witness not to ansi:er* 

Q I!r. 7i!.':cr;.T.:i, v:hca ye** signed and certified 
to the cc .;•*?.otcasus r.r.-I r.ccv.ttc/ of that doccrcoat, oa 
or about i-t'i of 1P7-5, you i:.ro avraro of the 

cct vector of this April 2Cth r.& ,.r*.*r r-dx’*, inclr.rling 
the r-ntcriai set forth on pr.go 2 thererv.;. "Pro:-rirw ory 
notes to is issued. Via cctn.jiy rill issiso up to 
$l,2r»,G0C of its 0 percent prot5.sr.ovy not vs dated 
March Sl t 197s." Is that correct? 

MR. KAK£: : 1.\LL: Vlhcro are you receding frost? 

Mh. T.’AC-T. Faro 2. 


Tea. 


(Continued on folic-sing pege] 
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Ziroacraun 

(i Did you state to anybody that yen thought the 
document you veto signing should reveal that fact? 

A I didn't hear the last pert of your statement. 

I requested you to talk to r.e; now you were talking 

to the v. r allo 

Q Did ye a. state to anybody that yen thought 
that t*:s docif-isnt you. uarj signing s hculd re*/ea 1 that 
fact r i 

h iiTho would aa/hccV/ oe, Dir? 

Q Anybody in the world, did. you state to 
then in words or in substance hore in tho nraor.-mdur: 
that •■to have had prepared, v;e have set forth that 
wc ***111 issuo up to .*>1,250,000 of six percent promissory 
cote3 due l i arch 31, 1975." 

Kow ccno t;e are not disclosing that in the 
13(d) that vc aro filing with the Securities Q Exchange 
Commission? Did you state that to anybody in words 
or substance before you signed Exhibit 1? 

A No. 

Q Did you stet.f to anybody in words or sub¬ 
stance befovo you signed Exhibit 1 *’Hov come we are 
not disclosing tho fact that wo intend to buy approxi¬ 
mately 300,000 shares of HJB?” 

A I!o. 
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l .<: -V. 31 :< 


WfC ; cu discuss v:it* cnybcc'.;. in nr:.' or 
. : r.c : .-.a ay net oisclosin? the ic/n th: 


\ T (J a.: O’ v- wd. .. *» . 


• v\? m j 


,. r fia-weing in Sryttubsr of 


non CLC.CCO units or M5JK0 *-rrmissoiy notcc, plus 
: y.’.ity? ric yn; v ttc that to anybody i:i verds or sv.br 




• ; r '.>.•• ti:. :•■ you r:v l "J this daca - 
o i on ai. c u t Mr.y t oz uS?d ? tnc t tr.a. 


* V % r* r -~v» ” • c . n*,** fr'/nor ■** C 

, , f. S L •. . ■ ^ V* » J 0 i* W aM ■ ^ Vr U / '.*■ ^ iO «*i t • V V W A «• v< ^ • 

r:y> O*' -< ^ r v % ** v 

I'ilk. O I 4 •’ K m ZJ m V» •- • ^ /VW.’.”'' >) 

* • J IT * 7 ■ r. 7 »orr-»T-. ’ ^ 

1 « j «* r. »• • A i Z O • ^ ‘ « '•,, i -V . - id • 

T-n ■'nr-' r r - t ^ - rj 

dr.to cf the signing is lisy 3 c 

Kilo Va.CdTELI.: Hvcma ’to. 

Q iiould your answer to cny of ay price questic :is 
be different if I had used the data v'nich appears cn page 
6 of Exhibit l r rhich ?I?, Uiicl tolls re is Kay 3, 
rather than the date cf I’ay 3 that J inadvertent Ly 
used? 


A He. 


★ 
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Q At the tirao thnt yea signed Sshodulo 13(d), 
Exhibit 1, on or about May 3 of 1974, is it correct 
that you wore aware that D~Z intended prior to .'>sptcr fc^-*' 
1 of 1974 to register for sale with t"i3 Georgia Securiti 
Ccanissioner units consisting of cosrnon stock and two- 
year sir noxcent prenissory notes pursuant to Suction 
5(d) of tho Georgia Securities Act of 1973? 


Ziuwor. .an 


143 


A 


i c: 


Q Is it correct thnt r.t the tii.o ycu signed 
Schedule 13(d), Inhibit 1, on or about Jay 3 of 1974 e 
you were aware that it ns contemplated that such units 
vould he issued to consist of CIO,GOO pachug-'S cccprici- 
a c45 a CCC two-year prcaissory note, ar.d four shares of 
ti e coir.!t :i ::tcck of too cc:-oary, 1*Z? 

A Yoc. 


★ * * 
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Ij-jz. era; an 


your 


Dees P-Z hero rn Exocutivo Ccaaittee? 


Q Dothoro exist &5\y agveonont bo tv; ten 
;c:/_£ r.U'l security in vritinj in the r.aturo or « 
sicc'J.c'7.c.crs ngveoaoni of c.:.y ' J ntseever? 


A Uo, 


Dc 02 


v?Ith vity cf 'i;o noteholder 


o.: D* i r. 7 eorrerimt 


nr ’.v.st.r^.ver ri rtTbiiri othor f 


or. e^ror:..o::i in too prooirr fov.i o.-: a t-ox-cji or 
c-cci;: r; to '-rliich ere exhibits to Lore-imt Trartoo’s 
Exhibit. f- £or idcrtirientic-v? 


MR, WILD: I don’t understood the question. 
A There is no other agrr.eacnt ether than this 
r.nrecmrnt, vrith rota holders. 


* ★ ★ 
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Q Would you direct your attention co 9 in 
the first place, Exhibit 3, tfhich is a part of Defendant 
Trustee*s Exhibit S for identification, which in a 
fora captioned certificate end purchase order; ;md 
then would you direct your attention to Exhibit 2 to 
that Defendant Trusteed Exhibit 5 for identification, 
which is a fona of promissory note, and I es:; you 
whether there exists with any of the noteholders of 
D°Z any agreement of whatsoever description other than 
an agreenent or pronistory note in the precise fora 
of Exhibits 2 and 3 which are exhibits to Exhibit 5, 
unattended, nothing added, no side agreements or the 
like? 

HR.' WILD: May the witness have an oppor^ 


146 


Zi-rwicviijan 

tunity to oxemir.e Exhibit 2 and 3 to -- 

★ * 


* 
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0 


4 V. i/ ... —. v * » -;.n. 


o Z vi5.2 tr!:e on 


answer 


of any 
Exhibit 


to that qv.cs?:io:% 
r.tcch'iolder air ::i- ■» 

i- o 

2 ot 3 or mythirg 


£o you have any lure 
anyth!r 3 diffor-at 
additional thereto 


Jiedge 


thou 

, two 07 


throe to Exhibit 5? 


A I have# no knowledge, thet thet hes been dona at 
this t.inOo 

Q Very good. 

Mow, would you please direct your attention 
to Defendant *3 Exhibit 4 for identification, which i 3 
Araendnent Ho« 3 to thu Schedule 13(d), end particularly, 
to the last she st thereof: And there is a schedule# 
there i?hich purports to be "inforaaticn regardin'* the 
purchases of the six percent prc.aissory notes referred 
to in Itea 3,** et coterac 

How, there is a list of ncaes and addresses . 
ot purchasers; the first of which is Security f'. aagewont 
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A No. 

Q And you arc the other fifty percent stock¬ 

holder, is that correct? 

A Yes. 

Q Now, Bernard Xroll, is tho noxt naiao that 
appoars on this list; would you tell we to your knowledge 
who Mr. Kroll is. 

A Mr. Kroll is president of Holder Construction 


Ccupany 
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Z inn a man 

Q Ar.d i'hnt bur mess is Sloldox engaged in?. 

Cor s true tie .. 

0 V.Ticn did you first ncot ?ir. hroll? 
Approximately throe to four years ago, 

Q How well do ycu knew him? 

iliu V.’iLD: Ob j action to the fern of the 
question. 

Q Lt you know kin ’.oil? 

!!r., ri’dl: I ec.Vt fcsuw what the word "well'' 


uaans. 


Q Describe your entire relationship and the 
nature thereof wi lt Mr. hvcli from t * a 1 3.120 ycu first 


set hia. 

A I served 01 the Board, on the Board'of Gyorncx; 
of tho Standard Club of Atlanta, Georgia. I served on 
a ccimittee with hia, I think it was the House Ccsaittoc 
at* the Standard Club. Ho i3 row president of the 
Standard Club, and I an still on tho Bocrd of Governors, 
and working with his;. 

I know hie socially at tho Standard Club. And I 
have discussed selling lumber to him for his cor® 
struction company, and Zhz'c is 5-t. 


(continued o:i nsrt page.) 
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Q Is Mr. Davis a Ejonber of the Standard 

Club? 

A Yes. 

Q Is ho an officer on the Board of Governors? 

A UOo 

Q Poos ha have any role other than pay duos 
End eat lunch , and go to the stcaiirocm? 

A I do not kne::, sir. 

Q Do os I'-v 0 Davis know Mr, ICroll? 

A Yes. 

Q To your kncvlodga 9 or inforeetion, hovr 
well -- trhat is the relationship, can you describe it, 
between Mr, Davis and Mr. Kroll, and how far back 

m 

doos it go? 

A 1 do not know, sir. 

Q Have you over discussed vn.th Mr. Kroll in 
any way, shape ox form, any possibility that if D-Z 
wexe successful in acquiring a REIT that business night 
ultimately result from Mr. Kroll’s construction company? 
A Mo. 

Q Directly or indirectlyf 

A No. 

Q Now, other than having purchased a hundred 
thousand of these six percent promissory notes, do you 







1SJ 
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have- try 

tionshit that: I-hr. 
with ycuvsolx, t:ii 
Eeck.ors? 

A J'r, 


or infornaticn cf ar.y business role" 
roll has with D-Z, with Security, 

Hr. Dcvis 9 with either of the 


Q V'.jo is Hr. IVjcl I’s la.r/ar? 

A 1 don't '.'iiOVo 

Q Who is Mr. Krcl^s accountent? 

A 2 don't ktotf. 

C Lhos Mr. Krcll have an .invsstrient advisor 
to your kuo./i.-fjd r ;e or iniornf'.tio:u? 

A I don’t know. 


Q Does Mr. ICrcll havo a broker to your knowledge 

9 

qv infora.aticji? 

A I don’t know. 

MR. WILD: You are talking about a. seouritias 
broker? 


Mr. 0 WACHTuLL: Yes. i should hops if he 
had n real estate broker or salesman, that i/ould 
be Hr. Z lame mart, perhaps. 

MR c WILD: I ca sure r«r 0 Zi'-iacman would 
heva the sene hope. 

liiU WACKutLL: Hone sprang:* eternal# 

MR. WILD: Yes, it docs. 
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Q Hi*. So phi or, the ns::t -- 
A Sophier -- 

Q Tig r:ort name on this sheet. How long have 
you knoTfii Mr., Sophior? 

A I have iir. Sorrier uppro-itcitcly treaty 

years; possibly longer. 

Q Hoes lir. Davit, Jctlow lir. Sophier, to your 
Jaiowlcige? 

A Yes. 

Q Do you know het? lerg Hr. Tavis has Renown 
Mr. Sophier? 

A Ko 0 

Q Doscriho your relationship with Hr. Sopnior. 

A Social. 

Q Anything else? 

Anyone other than this participate in the 
prior syndication? 

A No. Ask that question again, please. 

Q Anything else other than his participation 

in the prior syndication, I aai trying to avoid duplication. 

The witness previously testified that Mr. 
Sophier was a partnor in who invested approximately 20 
or 25,000 dollars in the 14th Street real estate syndi¬ 
cation. 
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Zero.: err. an 


A Kothir«» roeior to that, 


Any toir 5 et.br eluent to that, other than 


u~Z Invcr-tre.ut in rotes? 


ouevuirra i 


Uauuuacturcr ox leather belts of bolts, 


1 "V r, ^ 
.• • « v* « 


'?u.:.acturo ex o' 


C Km.’, co yu* kr.tt ?;o.e char Ur* lire 1“ has 
cr.y evr.ir.ess rrdc.ticr.shiy.* vrhsth-v iii. Ecyhier hr.3 
cay brer ere role t ion shir ;;5.tk Mr* Hr oil. Ilr* lovrv*, 
Co, Levi:', Hr. Jacobson, i]r, t/ei» terror s Kr„ Feimr. 1 *.. 
other oi :.n their ccunon inv3ctx.es t in the notes of 


D“Z? 


A loro Sophie r, and I'r 0 Levcw arc partners, 
Q In the aanufaccnre of bol.ts? 


in the nanufactv.ro cf belts, 


Q Other than that, do you !:r.ov of any business 
relationship betvc.cn !ir„ Sophier and any of tha other 


people; or. this list star tine with l!r c Kroll? 


157 * * * 

Q Hr. Ziymerunr., goins back to Hr e Xroll p 
do you onou’ of any business relationship octwaen Mr. 


25 
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Kroll and cr.y of Messrs. Scphiar, Levow, Levin* Jccobson, 
?.'einboi *2 and Jinan, other than their ir.vestcant in 
these notes fff D"Z? 

A Social. 

Q The question was businessr 
A Koc 

Q Directing your attention to Mr. Levow, how 

long havo you known hi.n? 

A Twenty yaars or core. 

Q Describe the relationship briefly > the 
naturs thorcof? 

A Social. His wifo was s friend of ry sister's, 
and was in our hose frequently in their early youth. 

Q v Kavo you ever had any business relationship 
with Mr. Lovow of any description whatsoever? 

A No. 

Q Was Mr. Lovow offered the opportunity to 

participate in the real estate syndication that his 
partner. Hr. Sophier participated in? 

A Yos. 

Q I to!:e it he turned it dc^Ti? 

A He turned it down. 

Q Let's go bach to Mr. Sophior, do you know 
who his attorney is? 
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Ko, 

Q Th3 ac..’.- CiUjstion, 11.' 0 lovsw? 

A Ho. 

Q Lo you Jr-o’.f t;'( 3 their scco meant is or 
accorTtarits are? 


A 


Ho„ 


Q 


Lt> you hnor; whether they have an investment 


ad", icor? 


A Ko. 

Q To you knew who their securities broior is 
cr arc? 

A Ho. 

Q Dr. Lovirij hot.* long have you known Dr. 
Levin, i 2 you know hia? 

A Thirty yours. 

Q Havo you ©vox had any busiress relationship 

with Dr r Levin of any description v;hatrocvoi* other* 

than prior to his purchase of these D~2 notes other 

«< 

than his investment of approximately $?Q.,Q09 in the 
real ostaio syndication 14 Street? 

* 

A No. 

MR. MILD: ApaTt freu doctor-patient rolti- 
tionship? 

MU. MACHTELL: Ir that a business rain-- 


4 


tionrhin? 
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MR. WILD: I don't know. Your client •« 

MR. WACKTSLL: We use it as a profession. 

Q Mr. Zrcaersaa, do you know whether there 
exists any bucir.oss relationship other than the prior 
real estate participation between Dr. Levin and any 
of Messrs. Kroll, Sophier, Levow, Jacobson, Weinberg 
e-id Feinnan other than their purchase in ccaraon of 
these notes? 

- i 

A Ho* 

Q Do you know who Dr„ Levin's attorney is? 

A Ko,. 

Q Do you know who his accountant is? 

A Levonthall, Harwood Q Harwood. 

«r 

Q Khon did you learn that? 

A Within the past two to throe years. 

Q At the tin© of the real ©state syndication? 

A Possibly. 

Q Do you knew if they are still his accountants? 
A I have not heerd hia say they woron't. 

Q Did they participate "in aay way to your 
knowledge in his purchase of the notes of D-Z? 

A Did they participate — they being who, sir, 

Q Laventhol, Kreckstoin? 


A They didn't participate 
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ycu 

ho 

A 


Q I 

fciPV vbcth 
cun.suited l 


don't naan participate financially, do 
or t!.oy mviered any tutorial or vhothor 
lieu in connection therewith? 


I don't Knc\ T « 

Q Dees ha hare cn invostaesit advisor, do you 


:trior 


? 


don't kiG”„ 


0 


L»o yen fcro* vho his securities broker is, if 


he bus ono? 
a Ko„ 


Q i-fo Jacobson, he.: lcr*] hnee you Icroim Kr 0 
Jacobsor? 

A Thirty years or aoro„ 

Q Vihat does ho do, business-vise? 

A Ha is the president of i'ctionel Sorvico Indus trios — 
he is president of national Linon Service, a division of 
national Service »» 

Q lie is in the lirem supply -« 

A Natioruil Lir.cn Sorvico is in the linen supply 
businessa 

Q Have you ever had any business relationship 
v;.th iii*o Jnccbaon of any shape or fora prior to hi3 
iiivestr.ont of those notes? 


Yes 




A 
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Q And what was that? 

A Participation in the purchf.se of apartment 
projects. 

Q How many such projects? 

A To the best of ay knowlerigo, two. 

Q And what was tho nature of the participa- 

tion? 

A Ownership. 

Q Together? 

A With others. 

Q How many others? 

A I don't re/TOiaber* sir. 

Q When? 

A Starting bach in the 19E0*s. 

Q How many partners wore there? 

A 1 don't roacabcr. 

Q Twenty, thirty, forty or two or three, what 
is the order of magnitude? 

A Less than 40, end more than two. 

Q More than thirty? 

A Ho. 

Q More than twenty? 

A No. 


Q 


More than ton? 
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A I dcn’t recall. 

Q Who foTnrd these •=•* vho, to vse the collo” 

quid tom, who was tko prcaoter of it, who put the 
deal tonothfsr? 

A I did„ 


Q And ho cere in essential3 y as an investor? 
A Yes. 

0 Did any of these other pr.-crle on the sheet 
that wc are leclcirjj at, ccro in to any such projects? 
A No. 


A 


Q t-ilie is Ur. Jacobsen's attorney? 
Kscs, Kollo-td. Lev 4 sea 3 Gibori. 


() And .ant :ls tho c: no firs, that va:; repre¬ 
senting b'-Z in the sale of thoso nates, end the. orgrnica* 


tion of this corporation. Is that correct? 


A They represent D-Z, yc3. 

Q And they were lopresentirg there in the trans¬ 
action which resulted in !ir«. Jacobson pnrehasin* $50,000 
of these six percent notes, is that correct? 

A I don’t know whether they represented then ebeut. 

Q Represented B"Z, I didn’t ask ~» 

A They represented 75-2, yes. 

Q In the transaction which resulted in 
Mr. Jacobson's buying sis percent prea.^srory notas. 
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$50,0G0 worth froa D~Z, is that correct? 
A YeSo 


Q And that lavr rim also represents Mr, 


Davis, is that correct? And his othor — 

A Not his total representation. 

Q But they are his counsel in scae natters? 
A Yoc. 

Q Othor than D-Z? 

A Yes. 

Q Do ycu know who Hr. Jacobson's accountant 

is? 


A No. 

Q Do you knew whetkor ho has an investaent 
advisor? 

A No. 


Q Do you know whether he ha3 a broker, 
securities broker? 

A Nc. 


Q Mr. Weinberg -- 

A Dr. Vcinborg. 

Q Dr. Weinberg is on optonetrist? 

A No. 

Q What is his profession? 

A Obstetrician and gynecologist. 











1 


16S 


4 

5 

6 

7 

C 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


r 


A j ; l 

Excerpts from Deposition of Jerome Zimmerman 

Z in'" erven 

Q Kow Icnc have you known Dr. Vcinberg? 

/. Twenty yours 9 ipproxicstoly. 

Q Havo you aver had eny business rclc.ticnship 

with Dr. Ucinhcrg other than his participation of 
tho extent cf $45 S 0C0 to $50,CTO i-3 .14th Street syndicate 
A Mo. 

Q Hew about sinco then., cx.tl prior to D°Z? 

A Only 14th Streat and B-Z. 

Q Do you know vho Dr. l. , ©^borj:*s attorney 
is? 

A lio o 

Q Do yew know who hie accountants 3 re? 

A Ho. 

Q Bo you know whether ho has an investaent 
advisor? 

A Vo. 

Q Do you know whether he has a securities 
broker? 

A Mo. 

Q Do you know whether he hr.s ever had any 
business relationship other than the real estate syndi¬ 
cate with any of Messrs, Hroll, Sophiur, Levow, Levin, 
Jacobson and Toinacn? 

A Ko. 
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Q Mr. Ronald Foincan, how long have you known 

him? 

A Dr. Ronald Fcin.*an *>» 

Q Dr. Ronald Feinman, how long have you known 

him? 

A Approximately five years. 

Q What is his specialty? 

A Orthodontics. 

Q Have you ever h? * any business relationship 
with Dr. Feinnen prior to this? 

A '' No. 

Q Do ycu have any knowledge if he has had 
any business relationship with any other person on this 
shcot? 

A No. 

Q Do you know who hie attormey is? 

A No. 

Q Do ycu know who his accountant is? 

A No. 

Q Do you know whether he has an investment 
advisor? 

A No. 

Q Do ycu know whether he has a securities 
broker? 
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No. 


Q 


Ho y oi*. !-.5»c v • •'lothoi* Ivj invests in socuritics? 


Ho, 


Q Do you bn.cn/ Llie stiic question as to Dr* 

wo :lsi» 

A ro. 


0 


to 


•7e.ee'. son? 
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Q As to Dr. Levin? 


As to ilr. Loves - ? 


As to ?4r. Sophier? 


/ts to Mr. Sr oil? 


Q Do yen hue;; whether Dr. Fcinan has 
significant busiross and ir.vcstvont or.pcvienco? 


Q Do you havo cny teoo'jlcd^e or information 
whether Kr. Davis keous that Dr. Foinman has nijnificac 
business and investment experience? 


Q Do you know whether Dr. Weinberg has 
significant business and investment experience? 


Yes. 


What is the basis of your knowledge? 


Ho and his fother-in*l£*f own a nurher of xsol 


ostato parcels. 

Q Other than that, do you have any knowledge 
as to whether he has any significant business and ' 


investment orpariciice? 
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Q r>c y~v. ':v.or tui^f.hor ? e r. !k'\'?.s hr.5 any incr.rlcds? 

abC'Vit VillVtil'-a.* i'T* t.'OxJ’.COV'; ;'7iS S.^aiviL SXlt bUSi£CSS C3*?- 

inresin ;n£ cm: eri an so? 


it it -» « 


bo yea :;2icf 


v.v.et'vex hr. heel:* has any 


c:v:o...lance? 


V'75 . 

Q Uhr.t in th® basis ox y-n-v rr."i-:lci;-c? 

$*« end his father-in- lv.’ varCla - /rated in real 


estate ovf&orsbi'O« 


Q Po yea have cay otnar sac:: lento 01* m- 
forrati:a xihicl'. T .;c;:ld Indicate that ho has significant 
business and invostrrent enrarieace? 

.» A On one occasion, 2 too!: Dr. Lcvi.a to his hank, 
and -- not took hiei, I sent hia to his bark, because 
ho advised re that ha hac! a considerable mount of 
cash ia n checking account, and surges cod that he got 
advico frea then as to ho; to in.cat it. 

0 l.1:ea was that? 


% 23 


Tho past tv a to three years. 

Q Iscvf r.uch nczicy did he have ±n tho chocking 


account? 


A Ha didn't advise :;e. It uas considerable, that’s 


25 
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ail I in oi7. 

Q Did you have any understanding as to the 
or dor of ragnitudo of hoy cany dollars wore involved? 

A No 

Q Uas it year understanding that the amount 
involved r;a.3 of such u23aitv.dc that it was more than tho 
auount that cae Iccvcs .i.yzr't ~ around, uiduvostcd, and ta- 
raelizing income in a checking account? 


Q And that's why yon advised hin he ought to 
do something about it, i3 that correct? 

A Yes. 

Q And I take it you thought that it tns kind 
of silly to have a lot of monoy lying around in a, 
check?' g account unaccounted for? • * 

A 1 js . 

Q Do you think that shevedr a lot of sophisticc- 
tion on his part to do that? 

fSR. UIL3: I object to tho question. I 

direct the witness not to answer. 

Q Do you knot, where Dr. Feinr.au got tho $50,000 
that he used to purchase the notes of D-Z? 

A No. • 


25 


Q 


Do you know where Dr. Weinberg got the $50,000? 
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I *’0 p1 ^' 22 . O ilC'1 ”3 cS 'iti-TO liC £,Ot It. 

Q Do you have* any undors taudlan ° r infomatioa 

tho r,;:V;J oct? 

Ho. 

Q Do yivi *'~.vc any Iracnricdgo h:-ro rlr. c'acoojc;. 
fc .in 


I’O. 


If 

• 9 j 

Q 

,0 j 

- . 

r r, • 

^ •» •— V 

u 

Ho. 

12 


•3 

» « *» 

h i **! i‘ 

U *.io 1 

14 

A Ho. 

15 

Q 

16 

i got his? 


> 

•-* 

•»* 

o 

17 

Q 

18 

Lis $1C0 

19 

A- I 

20 

Q 

21 

A Vo 

22 

1 

Q 

23 

it? 

24 

A A 

25 

Q 


to you :,v;: i v/ !cx*.:.ieug j "h-rc I«V. hsvia 


* ~ r% r • 


to ycj have cr .7 :v .cr.ilcdro \?hr.ro :3r. hove:: 


Do yoki-.i’.vo any where i-!r. Sophie? 


Do you have aay idea where J3r. Kx-oil got 


r-o borrowed it? 


Did he indicate to yea free vhora ho borrowed 


Did ho indicate -- did he indicato tl«® 
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bank? 

A I believe it was the Mercantile National Bank. 

Q Of Atlanta? 

A Of Atlanta, Georgia. 

Q Tfco entire $100,000? 

A Yes. 

Q Bid ho advise you of that botore he purchased 
the not.'3? 

A Hj advised no of what, sir? 

Q Kr. Ercll appax3ntly purchased the $100,OC2 
in tvo installments, $50,GC0 and then another §50,000? 

A Yos. 

Q VJhsn in reforone© to this sequential pur¬ 

chase that you learned fren hin t^at he had borrowed 
the mono/ for the purpose of buying these notes fron the 
Mercantile National Bank? 

A Prior to his borrowing it. 

Q And was that prior to the first $50,000? 

A Prior to the $50,000. 

Q tfas thoro any reason why Mr. KroP.l proceeded 
in two separata installments of $S 0 , 00 i) each? 

A I have no knovledgo of why ho bought two $50,000. 

Q Is it your understanding that he borrowed 
the entire $100,000 froa the Mercantile Katior.al Bank? 
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Yes. 

Q Did you evor discuss that tilth your lawyers? 


Do you h£ 3 ?/ what interest into Hr# Kroll 


*;p.s paying to the berk? 

A He. 

Q l4icl y'.*2 ^^^*7^TlTlci £t:3£ \*?C15 J.Z1 'i^iwCOSS 

of 6 percent? 

A Yes. 

Q Did you have any discussicei with Kr. Uroll 
oa tho subject of vliy ho should bovTO.’ r uotoy a 

bank for in crcoss of 6 percent ia erdur to buy s ^ to 
which pays 6 percent? 

A Mo. 

Q Did you over obtain or did D -1 ever cotaAu 
to your knowledge or information freu aay • f Honors. 
Kroll, Sophicr, Le’/ow, Jacobson, Eoiiibsrc cr Feiuson 
a written statement as to their financial resources? 


Q At or about the tlr:o thf t thoy purchased 
this rota? 

A A tsrrittcn statoEont? 

0 Yes. 


A 


No 
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Ziccoraan 

Q A stateneat as to their investment objectives 
generally? 


* * * 

A Me received no xTitten statement. 


175 * * * 


Q Do you knot/ the net worth ox each of thesn 


1 gentlemen? 

A I don’t Iziov z:y c*.;n net vorth* 

Q Do you Iu'iC.. r whether the net vorih of each 


of these gOA.tlonea is in ezzeess ox $!BO f COO? 

A I !:nou that it is, because I asxei then, and re¬ 


ferred then to this paragraph when they signed this 
private placement conorcndta. 

> v 

Q Other then that, did you receive cay sub¬ 
stantiation or did you see any documentation or financial 
statement or net v;orth statement or anything wh^tsoovor 
that would establish this fact other than the recital 
in ths paragraph 77 
A Ho. 


Q Can you give so the datos upon which of these 
noteholders, and I an going to xzs© the tern noteholders 
for Convenience of rofaronce, and now I will back up, start¬ 
ing with Security at tfco top of the page, purchased the 
notes listed on the schedule? ^ 

A I don’t have the erect dates available to ne. 


* 


* 
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Q Can yc’Jt giro a o your best rcco'.ice ticn 
no:?, lot's tr.l.e yoitrsolf end Security. 


17hea did you put in your % 50,000, and when 
did Security put in its lacnoy? 

A To ny bast recollection, I csu't give you the 
exact dote. It was the day or ono or two days 
thi3 private placenont Eciscrandua. 

Q So it would be approximately the 25th 
or 26tU of April, is that correct? 


A Sereuiiorc fron tho 24th cn, yes. 

Q And how did you aaie yoi:r investment of 
the $50,COO, was that by choc!:? 

A I wrote a check, yes, sir. 
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Q To D-Z or sor.o other entity? 

A D-Z. 

Q D-Z x.ns elrosdy than in existence, is that 
correct? 

A Kites £ vjroto t.ho d eck, yos. 

Q Mow did Security cul:o its .‘•S} ? Cv.-0 i&restEont? 
A I don’t knew, sir. 

Q when to your bcot rccolloc bi-.on, did Mr. Kro'.l 
his t*ro ?5C„C'0 iavostreats? 

A I thin': I hnvo told you, sir, I don't ror.snbor 
tho cnc.ct caio. 


Q Was it at a later date? 

A Later than what, sir? 

Q Lator than yourself and Security’s? 

A I was the first one, yes. 

Q You wore tho first one? 

A Yes. 

Q How long was S»ecurity after you? 

A I don't know, sir, I didn't make that ds^osit. 

Q Do you have any knowledge or information 
that bears o.i the subject. cf i;hca they nado yours? 

A No. 


Q How long after you Bi3de yours, to your best 
knowledge end recollection, did Mr. Eroll make his two? 
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Zi :. :cr.-xm 


A I ronc-iaber. 

Q Mr. Sopbitr? 

A I thirl; Mr. Ccjfhier and III*. Lovow r-ada it within 
a week at tor X «ado ri.no. 


Q 


YhatTwld bo cnproMiaato!'.;,' V: o beginning 


o;? 


l 


7 ? 


/* 


Hith.ii; cno ;;och c£':c;* X :i do lid.io. 
Q iloj about Dr. Levin? 


A 


Appro:iir.ato3.y the aans period ov titio. 


Q How about Mr. Jacobson? 

A 2 don’t recall, 3lr. 

Q How about Dr. Uainbcrg? 

A I don’t rccr.il. 

Q Kow abort Dr. Foirr.rn? 

A According to thess 13 Cd)'s, hi.* was uadc between 

tho second arid third mounts. 

Q I may say , if it is any assistance to you, 
that Dr. Woir.borg’s was raado subsequent to the original 
financing as Veil. 

A I can tsiso tho 13(d)*s and nalce theta -- 

Q Other than that you don't have any independent 
recollection now? 

A No. 


Q 


Except you recall it was later, is that correct? 
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A I beg — 

Q Except ycu recall it was liter than the initial 

investor, is that correct? 

A Yos. 

Q Uov* r.r.ch tiao elapsod between the Mr. Kroll 
? S 3 „ C investments? 

A I don't understand the qwstioa. 

Q How cuch tin-o elapsed between Mr. Kroll*s 
tv© $S‘3,G33 investments? 

A Coal i you refer to the 13(d) end give us an 

appro" znzt ior.. 

Q Can you give u® you best recollection 
independent c£ what the 13(d) woald indicate? 

A Ho, sit'. 

Q Wio originally contacted Messrs. Kroll, 

Sophie/, Levow, Levin, Jacobson, Eoinborg, and Feinnan 
with respoct to the possibility of their wishing to 
invest in D-Z? .... 

A Can vc taco then one at a tir.o? * - 

- (Question road) 

A In the case of Mr. firoll. It would be both Mr. 

Davl3 and aysalf; not together.. 

Mr. Sophier, I approached. 

Mr. L&vow, I approached. 
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Dr. Levin, I approached. 

lir. Jacobses, I epprcached. 

Dr. Uelaborg, I approached. 

Dr. Fcinnan, I lon't knot? who approached hi*. 

Q You did not? 

A I!o. 

Q l.'ith respect to Hr. Eroia, who approached 
hi:: first, yo:? cr Hr. Davis? 

A I coulcbt't toll you, sir. I could only toll 
you that I approached bin. 

q You also indicated that Mr. Davis approached 

hie. You said the two of you approached him, but 
not together? ^ 

A Correct. 

Q A? the time that you first spoke to him, 
v/as it your understanding that it was your understanding 
that you were first broaching the subject or that he 
had boon alror.dy -- 

A I don't kno;/ if he had been spoken to by Mr. 

t 

Davis. 

Q Did ho indicatb in the conversation whether 
you were telling him something that vas brand new or 
whether — 

A Ha didn't indicate this in the conversation that 
he had talked to Mr. Dovis. 
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Q P/as it your udderstending at the tine that 
you wore the first person that ho was hearing abo?»t 
this possible transaction fron? 

A I had r.o understanding to that effect. 

Q Gno uay or tho other? 

A One tu./ or tho other. 

Q luica was it that yen first contacted Mr. 

Sroll? 

i 

A I ccwliii't give yor. the e::r,ct dates. 

Q When was it in reference to April 24th of 

1D74? 

A After that. 

Q After April 24th? 

A Yes. 

Q After tho preparation of Exhibit 5, is that 
correct? 

A Yos. 

Q Did you have any discussion whatsoever, 

did you in any way directly or indirectly mention to 
Mr. Kroll prior to thopraparation of Exhibit 5 for 
identification that you would be talking to him, that 
you might be talking to hin, that you had a possible 
transaction cr anything else of that nature, did you 

s 

mention the subject to him,prior to tho preparation of 
Exhibit 5? 
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Zimmerman IS 2 

A No. 

Q 

A No. 

Q 

A IJo. 

Q 

A Mo. 

Q 

A Mo. 

Q 

Smell? 

A By telephone. 

Q And what did you toll hxa? 

A I had & business proposition that I would llhe 

to discuss \?ith hin. 

Q VJhat did ho say? 

A . I can’t recall precisely what ho said. I said 

I had born advised by counsel that I could not discuss 

it with hia by phoro, that I would have to so© him in 

person, end that I would hove to give him a copy of . 

the private placement meiiorandua. 

I also advised him th:;t the minimum investment: 

% 

wa 450,OCO, and that ho would have to be qualified 
under the terras of the private placement uomorandom. 


The sa.:o question as to Mr. Sophier? 


Sasie question as to Dr. Levin? 


Sr.ne question as to Mr. Jacobsen? 


Sar.e question as to Dr. tfoinberg? 


In what r_ 2 casr c’vd you rirf.fc contact Mr. 
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which I road to him. 

Q The entire Kcncrcndua or seme portion of it? 

A Tho financial portion. 

Q V.'ould yon specify xmich portion of the Bstifci*. 

5 you road to hin on the telephone? 

0 

A I didn't road anythin* to him. I gave it to him 
in r.y own words, as outlined hero. 

Q Mould you plcr.sa point out to eo what 
rctcrinl in inhibit 5 you gave to ?!r. Iroll on the 
tclcplior-j in your own words? 

A I will, as soon es I find it, sir. 

Q Thani you. 

A I advised hin that ho would b© purchasing this 
note for investment, end that it could not be* -syndicated 
with anyone else. 

I advised hir. that tho cinir.ua purchase war. $50,080, 
because we had planned a futuro offering, as was outlined 
in tho placement ccnorandua, and only 25 people could 
bo involved. 

1 advised hin that he would have to have personal 
net worth in excess of double tho amoint of the note, 
or in any case, more than $150,000. 

I expressed to him that X could not nail him " 
anything and I could not tell hin on the phone, that 
tho only v;ay I could do it was parson to person. 
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Q £?isr'. you contacted r r r. Kro?l f c.s you 
ii-:iV3 described, by tcljphor.o, did youlrve ba : .'o**o you 
0 * in ycr.r possession ray rectos cr jacrxi'cndua or 
^va.olirss or script or otb.sy nct-wial direct;! you 
or su;;:isst'.r.3 to you v;!i:.w >» hould or should not 


•/* 


; -i. 


211. tfl.VJ: Except. 13 the pr.ncorvsnt noror“rdv. ; .* 
that tho witr /335 tost if *.od tint ho did h.nvo. 

Jfi. IfACfTHLL: TI-.c placoweat nowor «nd?sn 
spoaI:s for itsoif. 1 don't thin’!-: it is within 
the- cubit of t.’ao oucstioa. 


KR. T£L';): 7Qu aohod hin about the docisrant. 
HR. HACUTELR: I didn't* My quostion V7E3 
very precise* 

Q What did he say? 

A Ho said hs would lil;o to talk to ee about it* 

Q Did ho cay that hi3 not vorth was not worth 
loss than $100,003? «• 


A Ho understood what I said to his* Ho didn't 
specifically say his not worth va 3 anything. 

Q Did 70 U ask hiia to confirm In that telephone 
conversation that hisu;t worth was net loss than .-ISO,CL0? 
A I asked him to confirm whether I could talk to 
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hio under tho conditions of this pr5.vat<> placement 

rxmorc'riun. 

Q lie did rot say to you, you die not put to ' 
him tho question whothor his net worth was at least 
$l£v,C00, is that correct? 

A I don't rccmll whether X spccificjilly put tl at 
question to Mu. 

Q Do you recall anything ol3c o£ tho telephone 
conversation? 

A That wo would got toother for lunch. 

Q Did ye u do so? 

A Yos. 

Q Whoa? 

•r 

A Approximately a week -- within a week after that. 

I 

Q Ufcero? 

A Coich 8 6 Restaurant. 

. o 

0 Who paid? 

A X don't rocall. 

C; Do you have an American E::pxess card or 

slnili-.r credit card that you use at restaurants? 

A No, I an one of tho foolish people that, pay cash. 

Q I don't know if it is so foolish, if y OU 
didn k t pay cash, ny next question would have been to . 
ask f»u to scare!, your records for. tho data. Perhaps 
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you are wisar then nost other people. 

Do you b.Cu’ cf any ?;r.y of firfro than 

date? 

A No. 


Q l-Dfj c-ybcdy elcz pro ?oit other than yours-.!£ 
rsd h:;. Sroll? 

A Tho restaurant v:as ft.7.1, sir. 

Q Please 9 Mr. Zirarrr.'va, x;gs c.-yrely c.\so 

present at fho discussion that too:: -p'.Lc.co .at tha lunchaoa 
botroo:* yen er.d Ky. Sr oil? 


A Ho. 


Q Tell tio whet vas 3 aid? 

A In general, I calcined to h:\i* that vro were interested 
in obtaining control cr influence on rv.:n''gonent < ,- a REIT. 

I could not divulge tho R’ "" *0 L\:lra, until such tina 
as we had filed ** 13(d). 

I reviewed this private placement mcaomndua 
with hiss, explaining to bin thrt he would receive a 
notice that tho — and I want through i.t page by pa&e. 

Q Did you give bin a copy at that tine? * 

A Yes. 

Q You testified a noaout ago ti.at in tho 
telephone ccevorscticn you indicated tc* hia that tho 
ninisun investment would be C.”3 ; r?f, t.i-a-.so you ovontually 
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n 


167 


wore going to have — 

A A limit of 25. 

Q A licit of 257 

A Yes. 


Q V.'ere you referring, I believe you were, 
but I t.'snt to bo sure, wore you referring to the 


proposed offering of a pccltago of cho 
feur shares cf ccrr.sn ntce’t? 


?4S,000 tote and 


A 


I was not referring to that specifically. I 


referring to the fact that as is outlined in this 
private placement norsorsp.dua, you cc-.ild not have iroro 

* *• *v ^ 

thon 25 in as unregistered registration -- I roan, a 
non-public registration. 

Q That is indie;-.ed in this memorandum. in that 


portion of the memorandum which refers to the proposed 
issue of a unit of $4S,0CD promissory :noto, and four 
shares of conuon stock. TJas that v/fcat you wore referring 
to when you spoke to hia? 

A I was referring to the fact that v© had to raise 
Sip2SC,000. If you divided that by 25, tho lainluun 
investor ont would have to bo S50,000. 


* * * 
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Q i‘iT. did yen toll. Kr. I'.roll any- 

thins that doc3 not qppaar in Defendants’ Exhibit S 
for if. vilification ft that luncheon ccotin;,? 

A In referonco to the b-Z purpose? 

Q Yes. in roferer.co to anythin? having to 


do with I'- Z, 1 tii not interested in that you nay hero thought 
about the pool having too rruch chlorine or anything 
Xifco that; anything to do with D-Z. Did you tall hia 
cnythi"?: whatsoever that is not in Exhibit 5? 

A Mot to best of By haowledgo* 

Q Did you discuss with hia# vhon you vent down 
this Exhibit, page by page, whether if he were to purchase 
$59,000 of the promissory note3 da® in March of 1975, 


whether he- would be given the opportunity to translate 
that $50,000 investcent into oao of tho units of $45,CC0, 
two year notes, arid four shores of cor.non stock? 

A I did not discuss that with hiia. 

Q Was there any discussion cxi the subject? 


A No. 
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Z iEE’.exvim 

Q Would you tell, no what — would you recall 
for tis yo»:r understanding of whet the princ rate was in 
or about tV.o latter part of April and tI:o early part 
of May of this your? 

A Approximately 8 percent, 9 percent. 

Q Would yon tell sr< what you. tcld Hr. Kroll 
at that lunchoon rootin'-, as to why ho should invest 
$50,093 in a 6 percent promissory note duo in r&rch 
of 1975 ar.d callable at fcho instance of D-7. prior thereto? 
IS. WILD: I object to the fora of the 
question as being arguzientativo, and I direct 
the witness not to answer. 

Q Hr. 2fjnoraan, did you indicate anythin?, 
to Mr. Eroll in this conversation as to ray he should 
cake this investaaat, and why you voim suggesting 
to hia to buy these notes? * 

A That we asp acted to make e profit out of it, 
in tho nannor that was described in tills private place¬ 
ment. 

Q Did you discuss with hia how ho, as the 
cwneT of a 6 percent promissory noto duo in feveh of 1975, 
end callable prior thereto, would you participate in 
this anticipated profit? 

A I believe I roforred him to the note in which 
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when explained — let v .2 lco!; at this information. 

In general, I ojrpresscd to hin that if wo uero 
i-i control or had infirvaco on r.anagcn:n.t, that va could 
help this 11BIT narkot value back to its beck value or 
ia excess of, end with that, wo would I:o a-jlo to do 
whatever t;ns possible down tho read, which arc outlined 
in oar IS(d). Which 1 outlinod in our 15(d), which 
would give hin a profit on his Az.vcstr.cn*:. 

Q II?. Zlxracraaa, perhaps I tiiir.i wo are taking 
this at cross-purposes. 

You have told r.c tilings that you told him 
that you coatnmpl&tsd doing which w^ula u.aka aa invest- 
wont in this incite:' 1 . 1*5117 profitable to D-«. 

Vdiat I an asking y is vhat, if aaythlr.g, did 
you toll bin as to how ho, tho holder of a 6 percent 
promissory not© duo ia IJarch of 1375, end callable 

’V 

prior thereto, world skaVe in this hoped for profit 
that D-Z would reali 20 by its invostcoat in this 
unnur.od R31T? 

A Mr. lachtcll, oc far as I knew oc, 1 only gavo 
hii the inforrsntion that css rolaicd in this private 
pip.ccmont r.ouorandtn. 

Q Would you point out to uo where in tho private 
placreent ricnorsndura, erd you have been testifying that 





V 4 
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•ow told hi’a these gront profits that, wore hopod for, 
would you show ce where is the private placement aonorcadusa 
thiro is anything that says how a noteholder is going to have 
ary share in these profits, how the noteholder is going 
to get gsytliir.;' other than G percent or his noto, 

'iislcss sr>d until the noto .: vturec or is previously 
called? 

A I it is peso t. j-Io in ny :ai:ad .hat ho would 

or.erciso 2 is ;SC* TOO to set into the snail issue regia- 


.‘atioc. 


Vhat’s what C ca trying t:> find out. Was that 


what you air ;ussci with him, that it was — 

A I did not discuss it with hia, I just assuned that 
ho understood it, or -- 

«r 

Q Did you understand that he would have the 
right to do th7t? 


* * ♦ 
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Q Mr. Ziaaenaan, do you know the branch of the 
Mercantile National Bank fruj which Hr. Kroll aade the 
loan? 

A I beg your pardon? 

Q Do you know the branch -- is the Mercantile 
National Bank fron which Mr. Kroll made his loan? 

A 1 think it is the r_ain office. 

Q Main office? 

A Yes. 


it * * 


& 
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Q Nov:, Mr. Z&zj. arsiau , getting bad: to your 
luncheon, conference with fir. Kroll, did you say to hi:-* 
in words or substcnce thnt i£ he were to buy the 6t 
promissory notes, that he would be given the opportunity 
to tr«.iiclate thorn into the snail issue offering v:hea that 
offering was rr.de as coatec-platod? 

A That was my understanding. Whether it was_ conveyed 
to Mr. XtoII or rot, I cannot recall. 

Q Did you at that luncheon furnish Mr. Kroll 
with any document other than an exact copy of Exhibit 5? 

A Not that t recall. 

Q Did you in that conversation identify the 
REXT to Mr. Kroll? 

A I don't rocall whether it was after v/c had filoc 
the 13(d) or not. If it was prior to that, I emphatically 
did not give him the nemo. 


Q 


If it vias aftor, you did? 
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A If it A/as after the 3.3(d), yes. 

Q V.’oll, Mr. Kroll's na-io as Vo the first $5Q,C?C 
appears in the first 13(d), does that help you in pj-aci;'. 
tha tino of the conversation as being prior to tha 13(d)? 

A That I mould not have given hin ?n that inforaaticn. 

Q Did yon. giva hit: any finercicl information 
vj.ith yarn;.at to HJli 

A I <lcn’ t roca.il aim cay ini'omatioa - - finan¬ 

cial i.; forma tier. v/ith respect to KJ3. I cculd net have 
given hire any icfoxnatioa with rcspoct to MJB, because I 
couldn't toll hin the naan. 


Q So you didn't give hia any annual reports, 
you didn't giro hivi any CK’s, you didn't give hin any 
IGK's, you didn't give hia any quarterly reports, you 
didn't give hin any proxy statements, you didn't give hid 
r*ny S-l*s or prcspoctus33, is that correct? 

A If I b’cs not going to give hin tha nano, I could 
r.ot give his any financial statements. 

Q Diuyon ever yourself give c*r cause to be 
given any such information to Mr. Kroll? 

A I don't recall ever having dcic so. 


Q Do you have any knoulcsdge or information that 


Hr. Hroll has ever boon furnished with any financial data 
with respect to NJB? 
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A I don't recoil -- 

Q I aa going to ask you now the Sana question 
with respect to all thoothor gentlemen on this list, v;hi.ch 
is part of Fxhibit 4 for identification; to wit, Messrs. 


Sophism, 

Le- 

■w: » 

L:vie, 

Jacobson, VJeir.1 



fill. 

rU'LD: 

h :pOCt tllO CUC 



MR. 

•■•/.CKTE 

LL: I will. 

0 


Did 

> <, u ei 

thor furnish to 

any time 

or 

do 

you hav 

o any kacvlcdjo 


anybody else acting on behalf of D-Z, furnishing to any 
of theco gentlemen at any tiaa any financial or other 
in forint ion v;ith respect to MJB, including, but not 
limited to annual reports, quarterly reports, lOX's, SIC's, 
pro^y statements or prospectuses or registration state¬ 
ments? 


A I don't recall furnishing thon any such inforaation. 

Q Is it your best understanding that no such 
information vas ever furnished to thea by anybody acting 
on behalf of D-Z? 

A That, i cannot anowor. 

Q You he so no information or roason to believe 
that any such information xvas furnished to any of those 
people by anybody acting on behalf of [)-Z, is that 


correct? 
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A 1 have no information that any such information was 
furnished to t. l, 3rn on behalf of D-Z. 

* * * 

212 * * * 

Q Mr. l/itness, has there ever boon prepared 
any financial statements for D-Z? 

A I have never seen one. 
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Q Has chore ever, to your knowledge or informa¬ 
tion, been prepared any pro forma financial statement for 
D-Z, r.-oning by pro force, any statements setting forth 
what the financial status'or balance sheot of D-Z would 
bs uhoii tiio notes ’..ere sold? 

I hrvo not scon one. 

Q Do you hava any Zuiowiodge or infonsafion of 
rveh financial status or pro forma financial statement 
having boon furnished to nr.y other persons who purchased 
rotes of D-Z? 


A Ko. 


Do you hevo any knowl-cdge ?f my of there 


cots holders, and I ha\~e previously indicated to you what 
I neaat by that, At. Sophisr, Mr. Levin, Mr. Lcvow, 
Weir.bcrg or foinnran, was any infematisa prosor.ted- to 
them, based on any information or Inowledge that you hnvo 
with rospoct to the financial condition of Security? 


With respect to your financial condition? 


Did you tell Ax. Kroll that it war. antici¬ 


pated that D-Z would purchase approximately 300,000 shrres 
of this unknown RSIT, and I as referring to the luncheon 
meeting? 
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A I beliovo I outlined to him generally what v.’e pier”' 
to do with the trillion end a quarter dollars when raised. 

Q Did you have r.nv discussion with bin as to 
vhac v>as boirg ccrsicntplctcd to be done with the RETT, if 
tho acquisition of control or interest, cs you described 
it, was successful? 

A Ue hoped to benefit by incrorsic;; tho vrlr.e of tho 
stock to the s:-:tcs.t that, when r.ny of the pcssAbilities 
vs uld aviso, that wo hoi in nind t roulc give rs financial 

profit. 

Q Did you discuss what the plains mz-tz fsr the 
RHl'T that would result in this cssirab! a stats of affairs 
A Ife did not discuss firm plans. There were none. 
They were all based on suppositions after ws found out 
the enact status cf tho trust. 

Q Didyou discuss with him hov> P-£ proposed to 
ropay the million and a quattev in notes? 

A No. 


Q Did ycu discuss with ihis? that D-Z would not 
havo to ropay it, because they would ba tretslatai into 
tho snail offuring? 

A The small offering still had not;s. 

Q In tho first piece, I am talking about the 


notes that would bocone due in March. 


You did not discus 
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with hia how thc;39 notes would be repaid, is that correct" 

A Correct. 

Q You hero test? filed it was your understanding 
that tie r.oto holders v:ouid have the right to translate 
into the swell off: ring, and ycu are r.ot sure whether yew 
did or did. not cco mnicctc this specifically to Hr. Kroll 
ct that luncheon. ?)id you discuss with hin hrw the notes 
which were ccr.tcwplctcd to ho issued :.n the c: r.U. offer¬ 
ing, the .>45,(<v1 notes, two year duration wert. cr.fcici- 
eacad to be repaid by P-7.? 

A ?!a. 


Q Ko 7 did yo’.i dors tend that there rt5 11 ion 
dollars of nccar. wore conic..> >lr tod to bo repaid? 

A Possibly ono or several ways. 

Q Tell as what those ways were, as you under- 
stood it. 

A Possibly a wergor as outlined in 13(d). 

Q If thoro was 0 . r.rgsr, eve ycu then saying 

that it was your understanding that the^notes would bo 
repaid iroa tho assets of NJIi? 

A No, sir. 

Q Proa the assets of the now crnbiacd. cone .ray? 
A 1 icade no specific rocornaondaii one of how it was 
to be done. No rocoEaendatic.as could us nade until such 
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■cine as we found cut the ©met £insr.ci'.al status and Hud~ 
plans after that. 

Q I cm simply ratcir.g your rndirslanding. You 
thrt o no of tr?o p 35 !ibilitios von that the aonsy 
would be Topr.id rs a Tcoult of a narg-sr, and T. am asking 
ycu, ;.T 3 it your ur.d 3 r st an e i n g, if in the event of such 
nevrov, f at tbs $1 million uculd be essentially repaid 
fro;> the assots of IIJB it?-a? fY 
wot necessarily. 

q Did ycu comuni cat© with .ray ot.ior person 
vtihh respect to tbs possibility of buying any cf these l ’ 
EvoRisscxy notes duo in March of 1D75 other thorn the 
persons listed on Schedule I; of Exhibit 4? 

A Excuse rtf, Mr. Wachte.ll„ would you say that egain? 

Q Taka a look at the schedule which you have 

been locating at, which is the list of people who purchased 
notes on the latost 13(d) amendment, which is Exhibit i, 

A Yes, sir. 

Q 1 hove askod you new whether you corx.unicated 

with "any other nci'son or entity with respect to my pos¬ 
sible interest in purchasing cay of the remaining prom¬ 
issory notes? 

A Yes. 


Q 


V.’ho? 



A 


:> o t! 
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A Specifically I crn't rive 
a tolcohor.e directory for my ov;n 
contacted! re:*-? of ths p.oor-lo the. 
lation to ofchsr i?v/cstaanfcs. 


you thuir r.rnos. I havo 
use, and froci that, I 
t I h?:' r o talked to in rc- 


Q Cmv/ou ^ivi ne tho uar.e of i: r*y ovio such 
y orOCn? 

A Sanford Orlcin. 

Q Any other? 

A ff-o response.) 

Q Can you recall the naae of any ether? 

A horn a rcl G: he a. 

Q A if otiiar 7 

A liiltca Ho: 7 .in. 

Q Any other? 

A Louis Tarr.tto. 

That's all I cca recall at this viva. 

Q Do ycu havs that telephone directory r'ith you? 

A No, sir. 

Q If you were to look At that telephone direc¬ 

tory, would it perrait you to rclroch yc ur toco 1 lection 
to the identity of otho”S contactod cod you co cau licati d 
vitli in this waiter? 

A Possibly could. 

Q Did you irai retain. uny record or nay list or 
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any tick • -r':: c.* anythin- else at to tie identify of the 
persons with whon you coKBunicatcd? 

/. Ko, sir. 

Q h’evo you instructed to r.aiatain a rocord of 
tho natn cf the persons with whor* you sonuunreatod? 

A X don’t recall thee I vas. 

Q Yea have no rarelacction of aver having been 
instructed to keen a record ox p.owie ’ ho you solicited 


to buy notes c*:f D-l, is that correct? 


I do not recall having tree, so instructed. 

Q And you did not keep a ay suer record? 


Q Rid you use any source for potential inves¬ 
tors of those notes other then that telephone director/? 


Q How many nacas are in that t;lopbcao direc¬ 
tory, would you estimate? 

A Maybe 100. 

Q Do you have any knowlcri >o or information of 
vhtw Mr. Davis, either of tho Mr. Beckers or any ether 
person acting cn behalf of D-L co Jiunicr.tod with any per¬ 
son with rospoct to tho possible purchase of csiy of these 


notes? 
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q You don't bavo any knowledge or information 
one way or the other or to your host kr.ov.-lcdge or inf or- 
r.atj.on they did not do so? 

A I don't have any knowledge one way or the ether 

whether they did or didn't. 

q Did you ever have any discussion niti Kx. 

. , * *,.», p4whether you, the tt<c of you 

should coordinato how r/rxy people you vsre co: :r: icatiey 
with to bo sure yo: didn't get tea r.tuy weenie? 

A Mr. Davis vat yoirf to taka cr.ro of all th<> other 
work, and i v?as going to take care of raising the none/. 

Q That we3 your primary area of responsibility* 
A As I understand it, ha had no intentions of soli¬ 
citing anyone or presenting this busi.’oas venturg to any 


oao. 


You did indicate that you had understood that 


he had contacted Mr. Kroll independent of you, is that 
correct? 

A' I don't think that he nocessarily contacted hin ir. 
relation to soil hia. I think he contacted hia in rela¬ 
tion to the fact that they are social friends, aud fre¬ 
quently visited oach other homes. 

Q In Eyy of your conversations with any person, 
did r:.y rf then volunteer the na.ue of anybody else vho 


25 






A 
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bo interested? 


/, No. I novsr roc, rested that info mat ion. 

Q /jid nobody ever vr.luutocro1 it, is tnat cor 

rcct? 


A 


Yes. 

Q !fho is 
Rotired. 


Orhir. r vhvt is his business? 


Q her old is ho? 

Early £0' s. 

Q l iic.£ !»i> ins uiijiidCSS before he prerr.turely 

rcf.ir ?i? 


A Orlcin Hxtor.il” 1 .otins C'”o- i r.y. 

Q Tho ir, .hr. Cohen? 

A Mr. Cohen is in tho scrap iron business. 

Q tiho is Mr. Rosin? 

A Mr. Rosin is a private investor s TCtirsd. 

Q Kho is Mr. Tarctso? 

A Mr. Yaratto is prasidont of Site Singer, a secondary 
load recovery cor:.; any. 

Q Didyou furnish copies of I: afondant Trustee’s 
Euhibit 5 for identification, -ho r e:.v. • ir.dun, to oach of 
tucso goatlcr.en? 

A Yes. 


Q 


Did you furnish thaa anythine else? 
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A No. 


Q P5d any of the persons who purchased notes 
file rny statement in writing or furnish r.ny statenont 
in writing to D-Z designating any person as their offeree 


l wl' « v »» *•» • - ^ 



cr in ccmectf.on with the purchase 


of the notes? 


A I don’t hro ? ’./hat offrree representsiive is. 

Q Scrobody v.hr ropres nts r/i offeree. 

A X still don’t what yon are •?eying. 1 don’t 

know vast erf:res* is. 


Q An offeree is sotisbruy to whcc tn cffor is 
boing iaado, in this case, notes. 

Did any of those persons to i:hou these notes 
A E reuse me „ an off or so is soiacc.'.s when an offer is 
being vzc.de notes? Ono of theia is anitmto, and the other 
one is inanimate. 


MR. WACHTELL: Will the reporter please road 


back what I said. 

(The record was road.) 

A What is the question? 

Q Too question is whether a:.y of the persons who 
purchased the notes furnished any state meat in writing, any 
statement in writing to D-Z designating any person as their 


offeree representative or advisor? 
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A Mo. 

Q Arc you still continuing at thi3 tiws to 
solicit persons to purchase' theso notes? 

A No. 


Q When did you step, if you did stop? 

A I beg your pardon, sir? 

Q When did you -- 

A I said thr.t I stopped. 

Q Vih'rn did ysv. step? 

A Ac pra:::V..vs.t1/ 30 deyr. ago. 

Q At the time thr.tyou ccramcoi soliciting \ ar¬ 


sons yto pvre..cso those notes, is it coir set that you in- 

i 

tended to solicit sufficient parsons to accomplish the 
\ • 

sale cf $1,230,090 thereof? 

A Yes. 


* * * 
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Q What was th© occasion for the change of intent 
which caused you to step soliciting persons to buy the 
notes appvoitinatoly 30 clays ago? 

A Gi\re tie one cinuto, Mr. Kachtell, and I will answer 
yon. 

I felt that the people I was ta 1 icing to, because of 
financial conditicns that exist today, are reluctant to 
uake investments, They want to stay in cash positions, 
cost of the people I talk to, end they just, because of 
goncral economic conditions, psychological fear that is 
running with people today, they just worea't interested 
' ia making an investment. 


* * * 




